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THE COURT: Good afternoon. Two matters on 

the afternoon docket? 

MR. CHAPPELL: Yes, ma'am. There's also a 

court reporter that I believe will need to be 

sworn. 

(Whereupon the court reporter was duly 
sworn.) 

THE CLERK: Terence Jerome Richardson. 

Yvette Newby. Trooper T. J. Williams. Shawn 

Wooden. Cpl. Aldridge. Det. Cheek. 

THE COURT: These are the witnesses? 

THE CLERK: Yes, ma'am. 

THE COURT: Okay. All the witnesses 

present? Where are you? Ferrone Claiborne. 

THE BAILIFF: Your Honor, he's in the 

lock-up. 

Ms. 

THE COURT: Where are the two defendants? 

THE BAILIFF: They're in the lock-up. 

THE COURT: Okay, we'll wait until -- let me 

see. Mr. Morchower, Mr. Boone, do you-all have any 

witnesses? 

MR. MORCHOWER: May we approach the bench? 

THE COURT: Yes. 
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(Counsel approached the bench, at which time 
an off-the-record discussion took place.) 

MR. MORCHOWER: We have a stipulated proffer 

at the conclusion of the Commonwealth's evidence. 

Other than that, we have no witnesses. 

THE COURT: Okay. Is that agreed? 

MR. CHAPPELL: Yes, ma'am. 

THE COURT: All right. Just trying to see, 

while we're waiting, who would have to be 

separated, other than the Commonwealth's witnesses. 

MR. MORCHOWER: Only the Commonwealth's 

witnesses. 

MR. CHAPPELL: There are no defense 

witnesses. With the proffer I think taking 

THE COURT: Okay, you don't have to leave 

now because I'm going to swear you in before you 

leave. I'm trying to wait until the defendants get 

here before we go too much further. 

MR. CHAPPELL: Judge, we jointly agree waive 

any proffer of one witness's testimony in our 

evidence. 

MR. MORCHOWER: We'li withdraw that 

representation. 

THE COURT: Now who is this defendant? 
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THE BAILIFF: Claiborne. 

THE COURT: Ferrone Claiborne. The record 

will reflect that he's in the courtroom. You can 

have a seat at your counsel table. 

MR. MORCHOWER: We would ask that all 

witnesses and potential witnesses be excluded. 

THE COURT: Do you have any other potential 

witnesses? 

MR. CHAPPELL: They've all been called, Your 

Honor. I would make the same motion for the 

defendant. 

THE COURT: Do you have any witnesses? 

MR. MORCHOWER: No witnesses. 

THE COURT: Potential witnesses. 

MR. MORCHOWER: No witnesses have been 

subpoenaed. 

THE COURT: And this is Terence Richardson? 

THE BAILIFF: Yes, ma'am. 

THE COURT: Terence Richardson? Record 

reflect he's in the courtroom. Have a seat at 

counsel table. If you-all .want to stand up there 

you can. 

MR. CHAPPELL: You, want me to sit, too? 

THE COURT: Yes. I don't ' know where you 

want to put your witnesses. 
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MR. CHAPPELL: Judge Baker uses the podium 

on this side. I don't know if that's ·--

THE COURT: This is the preliminary hearing 

against the two defendants who are in court with 

counsel. No plea i~ necessary. All of the 

witnesses or potential witnesses who are going to 

testify -- You called some names. Are those all 

the witnesses, Mr. Chappell? 

MR. CHAPPELL: Judge, they've previously 

been called. 

THE COURT: You want to call them? 

THE CLERK: I've already called them. 

They're all in the courtroom. 

THE COURT: Stand and let me swear you. 

THE CLERK: Det. Cheek just stepped in. 

He's another one. 

THE COURT: There is a motion to separate 

the witnesses. 

MR. CHAPPELL: Want me to read them off 

again? 

THE COURT: Yes. 

MR. CHAPPELL: Trooper Williams. Derrick 

Williams. Shawn Wooden. 

THE CLERK: Corne forward, - please. 

MR. CHAPPELL: Yvette Newby. Cpl. Aldridge, 
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who's standing. And Inv. Cheek. 

THE COURT: Okay. All the Commonwealth's 

witnesses? Potential witnesses? 

MR. CHAPPELL: That's correct. 

(Whereupon the witnesses were duly sworn.) 

THE COURT: Who's the Commonwealth's first 

witness? 

MR. CHAPPELL: Judge, I would, for the 

record, make a motion. I've talked to counsel 

about this, but make a motion for a joint 

preliminary hearing under the Rules of Court. I 

don't believe there would be any objection. 

MR. MORCHOWER: No objection. 

MR. BOONE: No objection. 

THE COURT: Let the record reflect that 

there is no objection to a joint preliminary 

hearing for Ferrone Claiborne and Terence 

Richardson. 

MR. CHAPPELL: Judge, again for the record I 

would simply note that the rule is 7C:4D. 

Commonwealth would allege that the acts committed 

were contemporary and related, that they're both in 

the jurisdiction of this court, and there would be 
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no prejudice to either defendant by having a joint 

hearing. 

THE COURT: Okay. Is there any 

MR. MORCHOWER: Well, we had no objection 

because we reviewed that rule before. So we have 

no objection. 

THE COURT: I would have to look at it. 

MR. CHAPPELL: Simply for the record we 

believe that the rule was satisfied. 

THE COURT: There's no objection. 

MR. MORCHOWER: Yeah, we reviewed it and we 

considered it in waiving our right to a separate 

preliminary hearing. 

THE COURT: Okay, for purposes of 

preliminary hearing. Likewise Mr. Boone? 

MR. BOONE: Yes, ma'am. 

THE COURT: Okay. And there was a motion to 

separate witnesses. 

MR. MORCHOWER: Yes. 

MR. CHAPPELL: Commonwealth would make a 

similar motion. 

again? 

THE COURT: Now, who is your first witness 

MR. CHAPPELL: Trooper Williams. 

THE COURT: Trooper Williams. Right · here. 

Debra D. Bowden, Court Reporter 
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The other witnesses, if you would go with Det. 

Cheek. Do not discuss your testimony with anyone. 

(Whereupon the witnesses were retired to the 
witness room.) 

THE COURT: Are you able to stand there, 

sir? So we can all see and hear you? 

THE WITNESS: That will be fine. 

MR. CHAPPELL: Judge, I'm going to sit, if 

it's permissible. 

THE COURT: Pardon? 

MR. CHAPPELL: I'm going to sit, if it's 

permissible. 

THE COURT: That's fine. Counsel can sit if 

counsel does not object to everyone sitting and you 

standing. Otherwise we'll move the court reporter 

and put you in the witness box. 

Go ahead, Mr. Chappell. 

THOMAS JARRID WILLIAMS, 

having been duly sworn, was called as a witness on 

behalf of the Commonwealth, and testified as 

follows: 

DIRECT EXAMINATION 

Debra D. Bowden, Court Reporter 
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BY MR. CHAPPELL: 

Q Trooper Williams, would you state your name 

for the Court, please? 

A Thomas Jarrid Williams. 

Q And you are -- what's your occupation? 

A I'm employed by the Virginia State Police, 

State Trooper . 

Q How long you been so employed? 

A Approximately two years. 

Q Did you have occasion to go to the Waverly 

Village Apartments on April 25th, 1998? 

A I did, sir. 

Q Waverly Village Apartments are located in 

Sussex County? 

A They are. 

Q Why did you go to the apartments on that 

date? 

A At around 11:14 that morning I heard on my 

scanner, Sussex County dispatch dispatched a rescue squad 

for someone being shot behind the Waverly Village 

Apartments. I then heard Sussex County dispatch Cpl. 

Aldridge, Rick Aldridge. They dispatched him out as an 

officer being shot behind the Waverly Village Apartments. I 

then in turn called Sussex on my surge radio and asked them 

if an officer was shot . They said he was. And I advised 
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them I would be en route. 

Q What time did you arrive at the scene? 

A Um, I was in Wakefield at approximately five 

to seven minutes later. 

Q To Wakefield or Waverly? 

A I was in Wakefield, and from Wakefield to 

the apartments was approximately five to six minutes . 

Q Now, what did you see when you arrived at 

the Waverly Village Apartments? 

A I observed a large crowd of people out in 

front of the apartments. Chief Sturrup, who's employed by 

the Waverly Police Department, was outside talking, out in 

the front parking lot talking to the people. He was running 

around asking questions, and I asked him where is the 

officer. He advised me he was behind the apartments in the 

woods. 

Q Did you see a police car, did you ever see a 

police car? And describe where it was. 

number 5. 

vehicle? 

A I did. A Waverly police car with the unit 

Q Did you know it was a certain officer's 

A I did. 

Q What officer was that? 

A That was officer Allen Gibson, Jr., and I 

Debra D. Bowden, Court Reporter 
(757) 539 - 7440 Page 34 of 2114



) 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Trooper Williams - Direct 

12 

recognized that as being his car and his number that we 

called him on the radio. 

Q Now, what did you do next in sequence? 

A I ran -- I asked him again where is the 

officer, and he said it's Allen. He's behind the apartments 

in the woods. I ran back to the woods behind the apartments 

and had to go over somewhat of a berm to get back to the 

woods. When I ran back to the woods I observed Cpl. 

Aldridge on his knees holding Allen's head. 

Q The Allen you're referring to is the officer 

Allen Gibson? 

A Yes, sir, Allen Gibson. 

Q Did you know Officer Gibson prior to this 

incident? 

A Yes, sir, I did. I went to high school with 

him. I've known him basically all my life. 

Q Did you know him to be a Waverly police 

officer? 

A Yes, I did. 

Q When you got to Allen -- Was this located in 

Sussex County? 

A It was. 

Q Can you describe what you actually saw when 

you got to Allen himself? 

A Allen was laying on the ground, his uniform 
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shirt was opened up . I could see that it was his uniform 

displaying his Waverly Police Department badge -- patch on 

the shoulder. I didn't see any badge on the shirt, but like 

I say, Cpl. Aldridge had taken it open. He had undid his 

top portion of his vest and that was laying off to the side. 

Q I believe you said the uniform was a Waverly 

police uniform? 

A It was a uniform worn by Waverly police 

officers. 

Q And when you saw him, can you describe the 

condition that you saw Officer Gibson in? 

A When I first saw him I could he was 

very -- his color was gray. Somewhat ashen. I observed a 

hole, what appeared to be a bullet hole approximately -- I 

would say an inch above his navel. Mid line. Directly 

above his navel. His eyes were open at the time and he was 

talking very slowly to Cpl. Aldridge when I got up to him. 

Q Now have you had any experience before with 

victims in this situation? 

A I have, sir. I was on the rescue squad from 

19- -- 1991 to 1996 . I'm actually still on the rescue 

squad. I'm certified emergency medical technician with the 

State of Virginia. 

Q Did you attempt to assist Allen in any way 

medically? 
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A At that point, due to me having no 

nothing to work with as far as that goes, or there was no 

external bleeding that I could see so there wasn't a~y 

there was no bleeding to -- to stop as far as extern~lly. 

Basically all I could do was give support until the rescue 

squad got there and could administer some IV. 

14 

Q Did you tell Officer Gibson anything or try 

to comfort him with any words? 

A I did. I got down beside of him and I 

called his name. And he recogni~ed me and he said -- he 

called me by my -- by my name that I go by, which is Jarrid. 

I told him he was going to be all right. And that he was 

going to make it. And he -- he told me no, he wasn't going 

to make it, that he was dying. 

Q Did he say that more than once? 

A He did. He said that several times 

before before he went unconscious or went into cardiac 

arrest. 

Q Now again when he said it, was his condition 

any different than what you previously described; better, 

worse, the same? 

A His condition was worsening. As I stayed 

there with him he kept telling me that he was going to he 

was going to pass out, and I told him no, · he needed to stay 

with me. Told me that he -- he started telling me that 
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1 everything was going blurry . That he couldn't -- it was --

2 everything was getting blurry. He couldn't see. He told me 

3 that his legs were starting to go numb. I encouraged him 

4 that that was just his body's way of shutting off things 

5 that it didn't need to try and keep alive the things that it 

6 did need. 

7 Q Now after the time that you -- Officer 

8 Gibson told you he was dying, did he make any statements or 

9 comments regarding the incidents that had occurred before 

10 the shooting? 

11 A I asked him, I said Allen, who did this to 

12 you? He stated that there were two black males. One sort 

13 of medium build with short, balding hair. Real shor t:, , 

14 narrow. He described one as tall and skinny. He described 

15 one of them with hair that would resemble dreadlocks pulled 

16 back into a pony tail. He said they were both wearing dark 

1 7 jeans. One of them had on a white T-shirt. One of them had 

18 on an old blue baseball cap. He said tha~ he had got in a 

19 scuffle with them and one of them got his gun. He ref erred 

20 to the one that had the gun as the skinny one. He said that 

21 he was fighting with him and he was - - he was trying to move 

22 his hands and show me. He said I tried to move the gun away 

23 from me and he said they shot me with my own gun. 

24 Q 

25 A 

Did you see a gun at the ~cene? 

Um, Cpl. Aldridge told me that the gun was 
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laying in front of him. Chief Sturrup had the gun. Which 

was Allen's gun. 

Q Cpl. Aldridge told you it was laying in 

front of him, meaning --

A He said that when he got there the gun was 

laying beside of Allen, or not beside of him, but the best I 

can remember, that it was up in front of him. And I don't 

remember the exact distance that he -- that he stated, but 

he said that while he was with Allen, trying to render aid 

to him, that Chief Sturrup come up and got the gun. Before 

he could tell him don't touch that, leave it alone, he got 

the gun. 

Q Did Officer Gibson make any other statements 

that you could recall related to the incident that occurred? 

Regarding the shooting, I should say. 

A The best I can remember, he said that he 

chased chased a black male into the woods, or he saw one 

back into the woods, and he talked like that he was trying 

to arrest one of 'em, or trying to subdue one of 'em, and 

then he got in a rassling -- just, you know, got into a 

scuffle with both of 'em. And that one of them got his gun 

and that they shot him with it. 

Q Can you describe just briefly for the Court 

the area where Allen, Officer Gibson, was~ meaning the 

wooded area in relationship to I believe the apartment 
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complex? 

A I would describe the wooded area as 

approximately 50 to 75 feet, maybe more, maybe 100 feet 

behind the apartment complex. There is a -- a grassy berm 

that goes up, and you have to walk over that to get back 

into the woods. On that berm it's kind of thick. There's 

weeds and small trees growing up there. Once you get back 

into the woods it's sort of opened up. It's not -- it's not 

real thick, just -- just a thinly wooded area. Um, it looks 

like a place where people have took their trash back there 

to dump it. There's -- there was some old trash, the best I 

can remember, laying back there. 

Q Now, if you can give us next in sequence 

what happened as you were attending to the officer. He made 

certain statements to you. Can you describe what happened 

next in sequence as far as your involvement? 

A Um, I basically stayed with Allen throughout 

the whole ordeal. Cpl. Aldridge told me that -- to go back 

out and try and find out from some witnesses what had 

happened, or if they had seen anything. I started back out 

front, and like I say, I could see that Allen was in bad 

shape and that he needed to -- to get to a hospital as soon 

as possible. I called my dispatcher, advised them to get 

the helicopter on the way, MedFlight. I went back out, and 

there was so many people out there and so much going on I 
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felt that it was more necessary for me to be with Allen. So 

I went back to Allen. And I got down by his side and he 

said please don't leave me. And I told him I wouldn't. I'd 

stay with him. That I wouldn't leave. 

Um, he told me that he he told me again when I 

got back to him, he said I'm going pass out or I'm going 

unconscious. I told him to stay with me. I told him that 

he was going to make it. That he needed not to give up 

'cause he was going to make it. And he looked me straight 

in the eye as if I'm looking you in the eye now and he said 

Jarrid, I'm dying. I'm not going to make it. 

He at that point started telling me to -- to tell 

his family that he loved -- that he loved 'em. And he 

ref erred to his a friend at that time. He gave her name, 

Summer, and asked me if I would call her and tell her that 

he had been hurt. 

Q What was the next entity that attended to 

h . ? lm. Was it the rescue squad? 

A Yes, the rescue squad did arrive. A short 

time after that. They started tending to him and I just 

kind of backed up out of their way, but I stayed there with 

him and they started tending to him. 

Q Did Officer Gibson go into cardiac arrest at 

some point? 

A Not at that time. After the rescue squad 
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1 got their IV started and loaded him onto the cot, they took 

2 him around to the ambulance. And they took him over to the 

3 Waverly Police Department where MedFlight was to land. I 

4 was up in the back of the ambulance with him and he said he 

5 was going to pass out. And at that time he called out again 

6 the description. He several times during -- more than twice 

7 told me the description of the two people. When he thought 

8 he was going to pass out he would call out that description 

9 again. I was fighting with two black males, one skinny, one 

10 medium build with short, balding hair, one with dreadlocks, 

11 old blue baseball cap, white T-shirt. The skinny one had a 

12 white T-shirt on. He kept calling that out. And every time 

13 that he would feel that he was going to pass out, or he 

14 would pass out, he would call out that description again. 

15 And at that time, while we were sitting in front of the 

16 Waverly Police Department, as the helicopter landed Allen 

17 went into cardiac arrest. 

18 Q Did you go to the hospital? Petersburg 

19 hospital? 

20 A I did. 

21 Q What time did Officer Gibson die? 

22 A I don't remember the exact time but I think 

23 it was somewhere around 2:30. I don't know. I don't 

24 remember the exact time. 

25 Q That afternoon? 
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A Yes, sir. It was the same day. 

Q And there was an autopsy done on Officer 

Gibson's body the next Monday in Richmond? 

A The best that I know. I don't know any 

details of the autopsy. 

MR. CHAPPELL: Judge, we would offer the 

autopsy report for purposes of establishing the 

dead body. 

THE COURT: Have you seen the report? 

MR. MORCHOWER: Yes. No objection. 

MR. BOONE: Judge, we have a copy. We have 

no objection. 

THE COURT: I will receive the report. Give 

me a moment to glance at it. 

MR. CHAPPELL: Judge, upon your perusal, 

that would conclude the Commonwealth's examination. 

I will defer to defense counsel. 

THE COURT: Okay, go ahead. 

CROSS-EXAMINATION 

BY MR. MORCHOWER: 

Q Sir, you never saw any -- any individuals in 

and around Officer Gibson, did you? When· you arrived. 

A No, sir. 

Debra D. Bowden, Court Reporter 
(757) 539-7440 

Page 43 of 2114



) 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Trooper Williams - Cross (Morchower) 

21 

Q And the only description that Officer Gibson 

gave you is the description that you have outlined. 

A Yes, sir. 

Q That's the only description or 

identification he gave you. 

A As I said before, he several times 

Q Repeated the same thing two times. 

A Yes, sir. 

Q But that's the only identification/ 

description that he gave you . 

A Yes, sir. 

Q And Officer Gibson did tell you on one 

occasion that the gun just went off; is that correct ? 

A He said that he was --

Q Did he ever give you those words? It 

just did he ever tell you specifically, quote, it just 

went off? 

A He said he was scuffling with the 

individuals and the gun went off. 

Q And you didn't see either of these two 

gentlemen in the woods, did you? 

A No, sir, not in the woods. 

Q This is at the time you arrived. 

A Yes, sir. 

Q And you think you arrived within four 
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minutes of 11:14? 

A It was approximately 11:14 when I heard the 

call go out, and by the time they got through talking to the 

rescue squad and to their deputies and I called in I had 

to come from Wakefield. I was at the red light in Wakefield 

and --

Q Five, six minutes later, at most? 

A It wasn't very long. I can tell you that. 

Q So what are we saying? 

A It - - six minutes at the most. 

Q At the most? 

A But I'm thinking 

Q Maybe four? 

A Maybe four to six. 

Q Yes, sir. And you never saw these 

individuals on the highway, did you? 

A I did not. 

Q That is the two defendants. 

A I did not. 

MR. MORCHOWER: That's all I have, Your 

Honor. 

THE COURT: Okay. Mr. Boone? 

MR. BOONE: Thank you, Judge. 

CROSS-EXAMINATION 
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1 BY MR. BOONE: 

2 Q Trooper Williams, when you arrived at the 

3 Waverly Village Apartments, the first person you saw was 

4 whom? 

5 A The first person that I identified with was 

6 the Chief of Waverly, which was Chief Sturrup. Chief Warren 

7 Sturrup. 

8 Q And can you describe what you observed 

9 reference Chief Sturrup? 

10 A He was running around talking to -- it 

11 seemed to be a thousand people standing in the parking lot. 

12 I know that there wasn't that many, but the whole parking 

13 lot was full. Of just people. I don't know where they all 

14 came from. But what I observed him doing, he had a gun in 

15 his hand. Um, and at that time I did not observe he 

16 usually wears a gun in a holster on his side. I did not 

17 observe whether he still had a gun in his holster or not, 

18 but I observed him just running around talking to people. 

19 

20 

21 

22 

23 

24 

25 

Q Well, was he talking or was he yelling? 

A He was yelling. 

Q And what was he yelling? 

A He was wanting to know - -

MR. CHAPPELL: Judge, I would object. 

think it's hearsay. 

THE COURT: He's under cross. 
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1 MR. CHAPPELL: The rules of evidence still 

2 apply. 

3 THE COURT: He's trying to create, I would 

4 think, the situation at the time the officer 

5 arrived. 

6 MR. BOONE: I'm not offering it for the 

7 truth, if the objection is hearsay. 

8 THE COURT: Oh, is the objection hearsay? 

9 MR. CHAPPELL: Hearsay. 

10 THE COURT: Oh. 

11 MR. BOONE: If the objection is hearsay, I'm 

12 not offering it for the truth. 

13 MR. CHAPPELL: I don't know what the 

14 relevance would be. 

15 THE COURT: Although we've had quite a bit 

16 of hearsay here this morning. I think that Mr. 

17 Boone says it's not being offered for the truth or 

18 veracity. Objection overruled . Go ahead, Mr. 

19 Boone. 

20 

21 MR. BOONE, continuing --

22 Q What was he yelling? 

23 A He was yelling, who did it, who shot my 

24 officer? I want to know who the -- who was the one that 

25 shot my officer. He did use some -- some curse words in 
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that, and I would rather not say. 

Q Was it a rather chaotic scene? 

A It was. He seemed -- from my experience he 

seemed to be in shock. He would -- he appeared as someone 

that would be in shock and that they didn't really know what 

they were doing. 

Q And you indicated he had a gun in his hand? 

A He did have a gun in his hand. 

Q And did your investigation reveal that 

apparently was the gun of Chief Gibson? I'm sorry, Mr. 

Gibson? 

A I don't -- I can't say for a fact that it 

was because I didn't see him pick the gun up. 

Q Well, when you went back in the woods, did 

you not see a 

A When I went back in the woods Cpl. Aldridge 

told me that the gun -- I said where's his gun, because for 

my safety I wanted to know 

THE COURT: Now that is hearsay. 

MR. CHAPPELL: I'm not objecting to it. 

A For my safety I wanted to know where the gun 

was and who had it. 

Q I understand. 

A And he told me at that time that Chief 
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1 Sturrup had come back and picked up the gun. 

2 Q And you did not see a gun in the vicinity of 

3 Mr. Gibson when you went back there. 

4 A I did not, because for my safety I wanted to 

5 know where it was. 

6 Q All right. And when you saw Chief Sturrup 

7 with a gun, waving it in the vicinity of these people, this 

8 was within five or six minutes of the radio transmission 

9 that you received at 11:14. 

10 A That's when I arrived at the -- in the 

11 parking lot. 

12 Q Okay. Now, I'm going to show you, if I 

13 might, a handwritten document and ask you if you recognize 

14 this. Three-page handwritten document. 

15 A I do, sir. That's my notes that I had 

16 written down. 

17 Q And do you have the original notes, sir? 

18 A I'm sorry? 

19 Q Do you have the original three-page 

20 A I do, sir. 

21 Q Do you have them with you? 

22 A Yes, sir. 

23 Q If you could turn to those notes. 

24 Specifically page 2, four lines down. 

25 Mr. Morchower asked you if your recollection of Mr. 
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Gibson's words to you, if he included it just went off, and 

your answer was well, he said the gun went off. I'm going 

to ask you to look at your own notes. When were these notes 

prepared, by the way? 

A I took the notes -- I started writing the 

notes that evening after I got home and calmed down. I 

started writing them then and I finished them the next 

morning. 

Q All right, so this matter was still fresh in 

your mind. 

A Yes, sir. 

Q You go down actually to the third line. 

There's a sentence, "He 11 speaking of Mr. Gibson - - "he 

said they were trying to get my gun." 

A Jarrid. 

Q What's ~ the next word? 

A Jarrid. That's my middle name. That's what 

he called me. 

Q All right. "And I tried to stop them but 

somehow they got it and it just went off." 

A Yes, sir. That is what I wrote. 

Q Is that what he said? 

A Yes, sir. That's what I wrote down. 

Q All right. The next thing, it says, 11 I 

tried to wrestie --" This is him speaking, Mr. Gibson 
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speaking. "I tried to wrestle it away from them and get it 

pointed away from me but they shot me. They shot me with my 

own damn gun." 

A Yes, sir. 

Q Is that what he said? 

A Yes, sir. 

Q Then you go down, the last sentence in that 

paragraph, and it says, "I was fighting with tall skinny 

one. They were trying to get my gun. The tall skinny one 

had it. II 

Is that what he said? 

A Yes, sir. 

THE COURT: Tall skinny one what? 

MR. BOONE: Had it. Speaking of the gun. 

THE COURT: Oh, had it. Okay. 

MR. BOONE, continuing --

Q Then at the bottom of the first page of 

those notes, "I asked him, who did this to you? And he said 

he chased a black male into the woods and got in a scuff le 

with two black males, one tall, skinny, with dreadlocks and 

a pony tail, and one medium build, both had dark blue jeans. 

One with short, maybe bald on top, hair. 11 

Is that correct? 

A Yes, sir. 
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Q So he described, of these two black males, 

he described one as being tall and one being short. 

A Yes, sir. 

Q And he described one of them with dreadlocks 

and one of them with short hair. 

A Yes, sir. 

Q And of the two, he told you that it was the 

tall skinny one who shot him. 

A Yes, sir. 

MR. BOONE: Sir, I'm going to ask you if you 

will 

Or actually, Judge, I would ask that those 

three pages of notes be introduced as a defense 

exhibit. I would ask Your Honor to read the entire 

three pages. 

THE COURT: Do you have any objection, Mr. 

Chappell? 

MR. CHAPPELL: Judge, I think it's -- his 

testimony has been consistent with the written 

statement. I'm not sure what the utility would be. 

If it can be shown there's some inconsistency - -

THE COURT: So you'd object as being 

MR. MORCHOWER: Surpl usage?. 

THE COURT: hearsay? 

MR. CHAPPELL: Mr. Morchower took 
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out of my mouth. 

THE COURT: What's the basis of the 

objection? 

MR. CHAPPELL: Judge, I think he's testified 

to what's in here. Certainly any inconsistencies 

can be brought out on cross. That can be explored. 

He's here. You'd be reading what essentially I 

suppose could be a hearsay objection. 

MR. BOONE: Let me lay some foundation then. 

MR. BOONE, continuing --

Q Trooper Williams, have you read these notes 

for preparation for this proceeding today? Have you read 

them recently? 

A I did not read them word for word this 

morning. Um, I looked over them to 

Q Refresh your recollection? 

A They refresh my recollection of the times 

and things like that. 

Q So you did refer to them this morning to 

refresh your memory. 

A I looked over them. 

Q All right. 

A But not thoroughly. 

Q And these notes were prepared the night of 
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the incident. 

A The night and the next morning. 

MR. BOONE: And the next morning. Judge, 

he's used the notes to refresh his recollection and 

there is some inconsistency. When Mr. Morchower 

asked him specifically didn't Mr. Gibson say, 

quote, the gun just went off, that was not the 

recollection of the witness. The witness's 

recollection was that he said the gun went off. 

And instead of it just went off. And I think there 

is certainly a difference between those two 

statements. 

THE COURT: I guess the point the Court i s 

making is that, in the record, what difference 

there may be. It's in the record. 

MR . BOONE: I understand, but I'm not trying 

to impeach the officer . I'm trying to offer that 

statement as evidence. 

THE COURT: I mean he's -- it's been 

clarified in the record. Am I right? 

MR. BOONE: You're right in the sense he' .s 

agreed that's what his notes say. 

THE COURT: He's agreed, so I'm just saying 

ordinarily my understanding is that those notes 

would be hearsay if objected by the Commonwealth's 
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Attorney. 

MR. BOONE: That's fine. I'll withdraw the 

request. 

MR. BOONE, continuing --

Q Now, sir, did you participate in the arrest 

of Mr. Terence Richardsoh? 

A Um, I think that I -- to be honest with you, 

sir, I can't remember which one which one -- I 

participated in one of them. I think that it was Mr. 

Richardson. To the best of my recollection. 

Q And do you recall when that took place, what 

date? 

A No, sir, I do not. I do not recall the 

exact date. 

Q Do you recall what Mr. Richardson, his 

description appeared to be to you when you arrested him? Or 

when you participated in the arrest? 

A I do not recall. Are you asking what he was 

wearing, or what he 

Q Did you take a picture of him at the time of 

his arrest? 

A No, sir, I did not. 

THE COURT: Was a pictur~ taken? 

THE WITNESS: Ma'am, I don't know. 
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riding 

THE COURT: You don't know one way or the 

other. 

THE WITNESS: I was riding with Cpl. 

Aldridge. 

THE COURT: Mr. Boone, I'm just thinking, 

I'm sure -- this man was arrested for capital 

murder -- a picture was taken at the time of the 

arrest. I'm not sure. The Commonwealth's 

Attorney -- this would be relevant to the case. I 

assume one of the officers has the arrest picture? 

MR. CHAPPELL: I'm sure. 

THE COURT: Asking him his opinion of what 

this man looked like --

MR. BOONE: I'm not asking him opinion. 

THE COURT: It's kind of broad to me. 

MR. BOONE: I'm not asking him opinion. I'm 

asking him to describe. There's evidence from the 

dying declaration as to the two individuals who 

perpetrated this crime. 

THE COURT: It just seems rather subjective. 

It's just like you standing right there. It's a 

hundred people, fifty people in here, asking 

everybody to describe what you look like. I just 

think it's too broad. You know, the reason I'm 
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doing some of this is -- what time is it? It's 

2:12 in the afternoon and we really want relevant, 

competent evidence before the Court. I just think 

that we can look at this picture and that would be 

good the best evidence of what he looked like. 

MR. BOONE: I understand, but he doesn't 

have the picture so he can't produce it. 

THE COURT: I understand. But if you want 

him to say the man was not thin or the man was not 

tall, it's rather subjective. You look at Officer 

Allen's height, what he called tall and what he 

calls tall, all of this is just very subjective. 

MR. BOONE: Well, Judge, if you have two 

people and a person says one of them lS tall and 

one of them is short, we know that one of them's 

taller than the other. So if we bring two suspects 

in and one is tall, and one is short, then I think 

we can figure out which one he's referring to. But 

I'll withdraw it. I'll ask him a different --

THE COURT: Well, I think if you want to ask 

him -- are you asking between Ferrone Claiborne and 

Terence Richardson which --

MR. BOONE: I haven't gotten to Mr. 

Claiborne yet. I'm still on Mr. · Richardson. 

THE COURT: Which two? 
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MR. BOONE: The two suspects. They're both 

in here for preliminary hearing. 

THE COURT: Which one? 

MR. BOONE: The evidence is that the tall 

skinny one is the one he was wrestling with the gun 

over. I'm just trying to figure out which one. 

THE COURT: I think it's too subjective. 

I'm going to deny I don't think he's a competent 

witness to answer that. 

Do you have other questions? 

MR. BOONE: I have other questions, yes, I 

certainly do. 

Did you describe the hairstyle of Mr . 

Richardson when you participated in his arrest? 

MR. CHAPPELL: Judge, I don't know whether 

he even knows which one he dealt with. 

THE COURT: Wait a minute, wait a minute. 

I'm going to object. For this man -- I mean it's 

just so many different styles. So many people 

would interpret it different. I have a -- I have 

an idea of what dreadlocks look like. He may have 

a different idea and Officer Allen may have a 

different idea. I think the best evidence is 

the -- is the picture at the time of the arrest. 

MR. BOONE: Well, Judge, I agree with you. 
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But I don't have the picture. And he doesn't have 

the picture. I agree with you. But I've got to 

get some evidence before Your Honor. · It's my 

burden at this point to try to --

THE COURT: It seems like to me --

MR. BOONE: to try to present evidence. 

THE COURT: It seems like to me you want him 

to comment on Officer Gibson's 

MR. BOONE: No, no, no. 

THE COURT: - - evaluation of the witness. 

MR. BOONE: Not at all. 

THE COURT: Of the two suspects. 

MR. BOONE: I'll try it again, and t hat ' s 

not where I'm going. 

MR. BOONE, continuing --

Q Did you participate in the arrest -- forget 

about Officer Gibson arrest of Terence Richardson? 

Gentleman sitting to my right. This gentleman right here. 

Did you participate in the arrest? 

him. 

A I was there. I did not put any hands on 

I was in with the officers that arrested him . 

Q So you saw him being arrested? 

A I did. 

Q Can you describe his haircut at that moment? 
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THE COURT: Mr. Boone --

MR . CHAPPELL: I think the Judge has ruled. 

THE COURT: I keep saying -- I'm going to 

rule. The picture, the Commonwealth is not able 

Are you going to be able to produce a picture at 

the time of the arrest of these two defendants? 

MR. CHAPPELL: I'm sure there is one. 

THE COURT: Would you check with one of the 

witnesses and make sure that they have not -- make 

sure that there is a it would be in a police 

department -- I mean the sheriff's office. 

MR. CHAPPELL: Well, Judge, I mean the 

picture will speak for itself. 

MR. BOONE: I agree. I would rather have 

the photograph. If we can produce it I will 

withdraw the question. 

THE COURT: I don't think that -- I think 

it's just too subjective what this man looked like. 

It's just too subjective. 

MR. BOONE: Well, Judge, I couldn't disagree 

with you more. And with all due respect to the 

Court, if it say was it a black male or a white 

male, I think there's a big difference between a 

black male and a white male. Was it a male or a 

female. Did he have a beard, did he not have a 
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beard. Did he have blue eyes, did he have brown 

eyes. What was his height. Things of that sort. 

His weight. These are questions that I'm allowed 

to go into. 

THE COURT: You represent -- let me get this 

straight. You represent Mr. Richardson. 

MR. BOONE: Yes. 

THE COURT: So what is your question to him, 

what the man looked like? 

MR. BOONE: I must be speaking Greek. I 

asked him what w~s his hairstyle. I've asked this 

question three times and you keep asking me are you 

asking him what he looked like. I'm not asking him 

what he looked like. 

THE COURT: I tell you what, if he gives an 

answer, I'm going to give it very little weight. 

Do you know anything about this man's 

hairstyle? 

THE WITNESS: No, ma'am, I'm not a 

hairstylist, but -- to be honest with you I really 

don't recall what his hair looked like that day. I 

mean I really -- really don't recall. I was there 

with the officers. I was riding with Cpl. Aldridge 

who transported the man. He sat behind me while we 

transported him to Waverly Police Department. 
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MR. BOONE: That's fine. Did 

THE WITNESS: No, I'm sorry. It was not Mr. 

Richardson that we transported. This was another 

gentleman with him. 

THE COURT: Mr. Boone, in all fairness, the 

same thing with the the dying statement of the 

defendant -- of the victim, Officer Gibson. The 

same thing. You know, in terms of description of 

the hair. It's just -- it's very -- it's a very 

subjective thing. I think he can tell if it was 

blond or black or maybe even red. But when you 

start talking about styles and 

MR. BOONE: Well, would you agree that 

there's a difference between a shaved head or 

dreadlocks? 

THE COURT: Mr. Morchower -- you don't look 

like Mr. Morchower 

MR. MORCHOWER: I would object to him 

analyzing my hairstyle. 

THE COURT: If you ask him to tell you the 

color of the hair, I mean you have a beard and he 

doesn't. I can tell you that kind of thing. But I 

don't see where the hairstyle Is there a picture 

of the two? 

TROOPER BRITTON: Your Honor, Officer Cheek 
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1 went down to the office to get it. 

2 THE COURT: That's fine. That will save us 

3 a lot of time. 

4 THE COURT: Other questions of this officer? 

5 MR. BOONE: Yes, just one more. 

6 Reference the statement by Mr. Gibson to 

7 you, sir, did he make the statement, "They kept 

8 rassling for my gun, both of them?" 

9 THE COURT: What are you reading from? Is 

10 that the officer's notes? 

11 MR. BOONE: I'm just asking him a question, 

12 if he made that statement. If Mr. Gibson made that 

13 statement to him. 

14 

15 MR. BOONE, continuing --

16 Q Did he say both of them? 

17 A If you'll give me a minute to look through 

18 my notes. 

19 Q Okay. 

20 A Without looking at the notes --

21 Q Sir, it might help if I would direct your 

22 attention to the Virginia State Police SPllO form dated 

23 4/27/98. 

24 A 

25 

Second paragraph. 

State police what form, sir? 

THE COURT: Are those his notes? 
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MR. BOONE: Judge, this is an internal 

memorandum prepared by the Virginia State Police 

reference this gentleman's statement. 

THE COURT: Okay, who was that prepared by? 

MR. BOONE: The Virginia State Police. 

THE COURT: This --

MR. BOONE: Of his -- of the interview with 

this gentleman. 

THE COURT: But this is not his -- this was 

something prepared by --

MR. BOONE: I'm just asking him if Mr. 

Gibson 

THE COURT: I think he should have an 

opportunity to look at it. Would you let him look 

at what he -- I'm sure you've seen it, Mr. 

Chappell. I'm sure you've got one. 

MR. CHAPPELL: Yeah. 

MR. BOONE: Second paragraph, sir. 

THE WITNESS: I think this was the agent at 

the hospital that took my statement. Um, the best 

I can recall he did state that it was -- that he 

was fighting, rassling with both of them. I think 

I said that earlier. 

MR. BOONE: Okay. 

THE WITNESS: In my statement. 

Debra D. Bowden, Court Reporter 
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rassling with both of them. 

MR. BOONE: Thank you, sir. That's all I 

have, Judge. 

MR. CHAPPELL: I have no redirect, Your 

Honor. 

THE COURT: Okay. 

MR. CHAPPELL: Judge, I would call Shawn 

Wooden next. 

THE COURT: Oh, I have one question. I'm 

sorry. 

MR. CHAPPELL: Judge, I'm sorry. Judge, the 

picture is apparently on the way. 

THE COURT: I'm sorry. I did have 

something. 

EXAMINATION BY THE COURT: 

Q You're saying you arrived at the scene at 

what time? 

A Um, it was approximately four to six minutes 

later. I came 

Q 

A 

Q 

A 

Q 

from Wakefield. 

And what time would that have been? 

It should have been around 11:18 to 

In the morning. 

According to my watch, or my clock. 

In the morning? 

Debra D. Bowden, Court Reporter 
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A Yes, ma'am. 

Q Now, you had mentioned something about 

cardiac arrest. Were you with the officer when that 

occurred? 

A Yes, ma'am, I was. 

Q And from your experience, did you feel that 

he died? Is that --

A Um 

Q Or do you know? 

A I was with him at the time and he went into 

cardiac arrest immediately after. Immediately after he went 

into cardiac arrest they began CPR on him. The paramedic 

was with him. And when they got him to the hospital he --

he was -- he did have a heartbeat on his own. But he was 

his breathing was being assisted and he was unconscious. 

The last words that I can remember him telling me was 

that -- I asked him how old he was. And he he at that 

point couldn ' t talk, and I said are you the same age as me, 

are you twenty-five. And he he kind of shook his head, 

it was kind of a yes and no, and I asked him was he 

twenty-six and he - - at that point he looked up at the 

ceiling and his eyes got fixed. 

Q What time would that have been; do you 

recall? 

A I do not, ma'am. I do not recall the exact 
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time. 

Q The time you got the 

A It may have been time flies in a 

situation like that. It could have been thirty minutes and 

felt like an hour. It could have been an hour. I --

Q It was shortly. Wasn't any more 

A It was short. I really didn't look at my 

watch. The rescue squad got there and worked on him for a 

few minutes. We took him to the police department . I'm 

going to -- I'm going to say no more than -- no more than an 

hour, but probably forty-five minutes to an hour. 

THE COURT: Okay. Thank you, Officer. 

Any other questions prompted by my 

questions? 

MR. CHAPPELL: No, ma'am. 

MR. BOONE: Judge, just one. And you may 

have answered this. The date of the offense, sir? 

THE WITNESS: 4/25/98. 

MR. BOONE: Thank you. 

THE COURT: Trooper, I would ask that you 

remain separated. Do not discuss your testimony 

with anyone. 

(Whereupon the witness was retired to the 
witness room.) 
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THE COURT: Commonwealth's next witness. 

MR. CHAPPELL: Shawn Wooden. 

THE COURT: Do you feel you're going to be 

comfortable testifying standing up? Are you all 

right? 

THE WITNESS: Yeah. 

THE COURT: All right. 

MR. CHAPPELL: Judge, I would interrupt. I 

do have the photograph. 

THE COURT: Show it to counsel. Is that 

both defendants or just one? 

THE BAILIFf: Just Mr. Richardson. 

THE COURT: Just one. 

TROOPER BRITTON: I have the other one if 

you want it, Your Honor. 

THE COURT: This is Mr. Boone's. 

MR. BOONE: And Judge, I was requesting a 

photograph of both individuals. 

THE COURT: You want the other --

MR. BOONE: Right, if possible. 

THE COURT: I don't know. Am I to look at 

this? I'm -- see if you can get the other picture 

also. While we're -- you want to proceed with this 

witness? 

MR. CHAPPELL: Yes, ma'am. 
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1 SHAWN WOODEN, 

2 having been duly sworn, was called as a witness on 

3 behalf of the Commonwealth, and testified as 

4 follows: 

5 

6 DIRECT EXAMINATION 

7 

8 BY MR. CHAPPELL: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Could you state your name, please? 

A Shawn Wooden. 

THE COURT: You're going to have to sort of 

project your voice. There are parties on the other 

side of the room to hear you. I need to hear you. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Shawn Wooden. 

And Shawn, how old are you? 

Twenty-five. 

And where do you live? 

Waverly. 

Waverly, Virginia? 

Yes. 

And Shawn, do you know Terence Richardson? 

Yes. 

And how do you know Teren'ce Richardson? 

He's a friend from about five years ago. 
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Q You've known him about five years? 

A Yes. 

Q Do you recognize him here today? 

A Yes. 

Q Can you point him out to the Court? 

A Right here. 

Q We've got four men sitting over there. 

MR. MORCHOWER: Two of them can be 

eliminated I think rather --

THE WITNESS: Yeah. The one with the Afro. 

THE COURT: Start counting from here and go 

around the table. 

THE WITNESS: Third person. 

THE COURT: Third person. 

MR. CHAPPELL: Third person from my side? 

THE WITNESS: Yeah. 

THE COURT: Let the record reflect that is 

Terence Richardson. 

MR. CHAPPELL, continuing --

Q And you say you know him -- you've known him 

about five years? 

A Yes. 

Q How have you known him; a~ a friend, 

acquaintance? Something like that? 
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A Friend. 

Q Friend? 

A Yeah. 

Q Do you know Ferrone Claiborne? 

A Yes. 

Q And do you recognize him here today? 

A Fourth person. 

MR. MORCHOWER: We'll stipulate the 

identification. 

MR. CHAPPELL: He's the fourth person. 

THE COURT: Fourth person seated --

MR. CHAPPELL, continuing --

Q How do you know Ferrone Claiborne? 

A By him being in Waverly. Seeing people that 

I know. 

Q About how long have you known him? 

A Maybe about the same length of time. 

Q About the same? 

A Yeah. 

Q Now, did there come a time where Terence 

Richardson lived in your residence? 

A Yes. 

Q And if so, when was that? 

A It was in, um, April, about -- I'll say 
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about the 20th of April, something like that. He stayed 

there for about a week or so. 

Q Okay. I want to draw your attention to 

April 25th, Saturday, this year. Was Terence in your 

residence at that point? 

A Yes. 

Q Okay . And was he in your residence that 

morning at some point? 

A Yes. 

Q At some point did you-all go somewhere? 

A Yes. 

Q If so, if can you describe that to the 

Court. 

A Well, on the 25th of April, we left to go 

down to, um, meet Ferrone. We were supposed to go to 

Petersburg. 

Q When you say me, you mean you and who else ? 

A Terence and Ferrone. 

Q Okay. 

A So we met Ferrone at -- on Railroad Avenue 

at Peace Funeral Home. 

meeting? 

Q Now this is in Waverly? 

A Yes. 

Q Now, why were you -- what was the reason for 

Debra D. Bowden, Court Reporter 
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A Um --

MR. MORCHOWER: I'm going to object. I 

don't think - - the reason for leaving I don't think 

is relevant and material. He left, and he may say 

we left him behind for a hundred million reasons. 

I don't think it's germane to this case. Or would 

assist the Court in reaching any kind of 

conclusion. 

MR. CHAPPELL: I believe it will, Your 

Honor. The question was the reason for meeting 

with these three individuals. I think it's very 

relevant. 

THE COURT: I think it helps set the stage 

of what's going on. The Court will allow it. 

A What, you say the reason for meeting him? 

Oh, because we was supposed to go to Petersburg to get some 

drugs. But when we got to the Peace Funeral Home, they said 

that -- Ferrone said we didn't have to go to Petersburg 

then, that he could get it now. So then we went on down to 

the, um, Waverly Village. 

Q Let me back you up a little bit. 

Peace Funeral Home, right? 

A Yes. 

Q Now who was there? 
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A Ferrone. 

Q Ferrone was there. 

A Yeah. 

Q Now did you get there on your own legs, a 

bicycle, vehicle? 

A I rode a bicycle. 

Q And did Terence ride anything? 

A No. 

Q Okay. But everybody met at Peace Funeral 

Home. 

A Yes . 

Q Okay. And what happened at that point? 

Where -- where did you three go from there? 

A To Waverly Village. 

Q All right. 

A To the apartments . And, um, while we was 

standing · there, we was talking for a minute, and he said he 

had to go meet somebody. So they started proceeding to the 

back of the to the back of the apartments. And they told 

me if I see somebody coming, you know, for to 

MR. MORCHOWER: Judge, can we move the 

witness over here in the middle so you can hear and 

we can hear? 

there. 

THE COURT: I don't know ~hy he's over 

It doesn't make sense. I'm having a little 
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trouble. See if you can bring him a little closer. 

Now your problem is he needs to turn and 

face this direction. 

(Whereupon the witness was relocated.) 

THE COURT: Now, sir. Where were we? 

MR. CHAPPELL: Judge, I believe we ·were at 

Peace Funeral Home. 

MR . CHAPPELL, continuing --

Q And you indicated that you-all were going to 

Waverly Village Apartments; is that correct? 

A Yes. 

Q Now, what was the reason for going to 

Waverly Village? 

A Um, so they could meet somebody for to get 

some drugs from 'em. The original person they supposed to 

meet to make the buy from. 

Q Now, was it supposed to be somewhere else 

before? This meeting? Some other location? 

A Yes. We were supposed to go to Waverly -- I 

mean to Petersburg first. 

Q Now, at this point were Terence Richardson 

and Ferrone Claiborne talking during this period of time? 
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1 A Yes. 

2 Q About what was going on? What did Terence 

3 say? 

4 A Well, when we was at Peace Funeral Home they 

5 was talking among their self at first. 

6 Q Okay. And did you hear anything? Any of 

7 that? 

8 A No. 

9 Q From either -- from either of the 

10 defendants? 

11 A No. 

12 Q You heard talking but you couldn't make out 

13 what it was? 

14 A Right. 

15 Q Okay . Now, how did you - all get to Waverly 

16 Village? 

17 A I rode the bike. They walked. 

18 Q All right. At some point did you arrive at 

19 Waverly Village? 

20 A Yes. 

21 Q Okay. And how long did it take you to get 

22 there, or you three to get there? 

23 A 

24 Q 

25 A 

About ten minutes. Or maybe less . 

Okay. Did you-all arrive ' at the 

Yes. 

Debra D. Bowden, Court Reporter 
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1 Q Okay. Now, when you got to -- to Waverly 

2 Village in about ten minutes, is this an apartment complex? 

3 A Yes. 

4 Q Can you briefly describe for the Court the 

5 layout of the complex? 

6 A Well, when you first come in the -- the 

7 apartment area, you have a office in the front by a 

8 telephone booth. Then you have a apartment directly in the 

9 front and one behind it. Then you have two that go down the 

10 side. Then you have one in the back by the woods area. 

11 Q And how -- approximately how far is the 

12 woods from the back of that last apartment area, as you 

13 described it? 

14 A Um, about ten, fifteen feet. 

15 Q Can you describe the wooded area behind the 

16 apartments? 

17 A Um, well, not really. I · don't know. I 

18 describe it with the area. Just a lot of trees back there . 

19 Q It's just woods. 

20 A Yeah. 

21 Q Okay. And all this is located in Sussex 

22 County. 

23 A Yes. 

24 Q Now, where were you in the complex 

25 initially? Or where were the three of you when you first 
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got there? Set the stage for the Judge. 

A Up by the pay phone. 

Q And that's at the entrance, the front 

entrance that you've described. 

A Yes. 

Q Now, at that point did either Ferrone 

Claiborne or Terence Richardson tell you anything as to 

where they might go? 

A They said they was going to meet the guy in 

the back. So they - -

Q They said what? 

A They was going to meet a guy in the back. 

Q Meet a guy in the back. 

A Yeah. 

Q Now who said that, do you remember which 

one? 

A Ferrone. 

Q Ferrone said that? They were going to meet 

a guy in the back. 

Now, what happened at that stage, or at that point? 

A They started walking -- well, they told me, 

then they started walking towards the back. And I started, 

you know, waiting there. And they said if somebody come to 

let them know. 

Q 

So --

Now who said that? 
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A Terence. 

Q Terence said that? 

A Yes. 

Q Okay, did Ferrone say anything similarly? 

MR. MORCHOWER: Objection, leading question. 

A No. 

Q Terence made that statement? 

A Yes. 

Q And what did you do at that point? 

A Well, I stayed up there by Arthur Coleman 

house, apartment . 

Q All right, now where is that? If you can 

approximate for the Court, where is that in relationship to 

where you were at the front of the complex? 

A Just like, um, on the same side where the 

main office at. It's like the last apartment across from 

the back apartment where the woods at. Where 

Q So it's fair to say it's toward the back of 

· the complex? 

A Yes. 

Q But not at the far -- fartherest set of 

apartments. 

A 

Q 

No. 

Is it set off to the side as well? 
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A Yeah, it's to the side. 

Q And what did Terence Richardson and Ferrone 

Claiborne do at that point? 

A They went around the back of the -- the back 

apartment, the one near the wooded area. 

Q The fartherest one in the back. 

A Yes. 

Q They go together, were they close to each 

other? 

A They walked around there together. 

Q Okay. And where did they -- where did 

they -- where did you lose sight of them? 

A When they went around the corne r . To t he 

back apartment. 

Q And that's where the woods is. 

A Yes. 

Q Behind that area. 

Now, were you told to do anything in particular if 

somebody showed up? 

A Yeah. To, you know, to make a holler or 

something if I see somebody come . 

Q And Terence indicated for you to do that? 

A Yes. 

Q Now, when you-all were in your respective 

positions, you don't know where Terence Richardson and 
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1 Ferrone Claiborne went after you lost sight of them, is 

2 that --

3 A No, I didn't . 

4 Q At some point did you see a Waverly police 

5 vehicle? 

6 A Yes. 

7 Q Okay. And when was that in relationship to 

8 the events you've just described? 

A 9 After they had went around. 

10 After they had gone behind the back Q 

11 building. 

12 A Yes. 

13 Q Okay. Did the police car come up at that 

14 point? 

15 A Yes. 

16 Q To the complex? And where did the police 

17 car go? 

18 A He went up on the side where the -- the 

19 other side like where the entrance at. They have a dumpster 

20 over there on the other side of the back apartment. 

21 Q Now, about what time was this, do you 

22 recall, when you saw the police vehicle, the Waverly 

23 vehicle? 

24 A Shoot, I can't quite remember now. 

25 around about 10, 9-something. 
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1 Q Was that in the morning? 

2 A Yes. 

3 Q And what happened -- can you describe the 

4 maneuvers of the vehicle, what the vehicle was doing? 

5 A The vehicle pulled to the side. 

6 Q Okay. Did you see the vehicle stop? 

7 A Yes. 

8 Q Okay. And did you continue to watch the 

9 vehicle? 

10 A No. After, um, after he got out, you know, 

11 went to the back --

12 Q Is this the officer? 

13 A The officer . Yeah. 

14 Q Okay. And did you recognize the officer? 

15 A Yeah, I had talked to him before. 

16 Q And did you know who he was? 

17 A I didn't know his name. He had stopped me 

18 before, thinking I was somebody else . 

19 Q Was he a new officer? 

20 A Yes. 

21 Q And what did the officer do when he got out 

22 of the vehicle? 

23 A He started towards the back . But then he 

24 came back, you know, to the vehicle. 

25 Q Now when you say the back, what are you 
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A To the -- the back of the, um, the last 

apartment that's near the woods. 

Q Okay, the same apartment you've already 

described that the defendants went behind? 

A Yes. 

Q Did the officer make it all the way back 

behind the apartment at this point? 

A After he left back from his vehicle, yes. 

Q Okay. And where did you -- did you lose 

sight of the officer at some point? 

A When he got around the side of the 

apartments. 

Q Okay. Just like you lost sight of the two 

defendants. 

A Yes. 

Q Now, can you give us an estimation of time 

as to when you saw the officer go behind the building, and 

you saw the defendants go behind the same building on the 

other side? 

A Um, well, it wasn't about -- it wasn't too 

long afterwards. I'll say about six minutes. Six, seven 

minutes, something like that. It wasn't too long 

afterwards. 

Q Now, did you make any kind of audible --
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1 audible noise to the defendants as you were told to do? 

2 A Yes. 

3 Q Okay. And what did you do? 

4 A Said "Skoo doo". I screamed that out. 

5 Q That was yelled out. 

6 A Yeah. 

7 Q Now when was that yelled? In other words in 

8 relationship to when the officer was there. 

A 9 When I seen him go around. 

10 He went around the building? Q 

A 

12 Was it when you lost sight of him? Q 

13 A No, before I had lost sight of him. 

14 Q And after you -- did you yell once or more 

15 than once? 

16 A Once. 

17 Q Okay. And what did Terence Richardson and 

18 Ferrone Claiborne do when you made this skoo doo noise? 

19 A Well, I seen Terence look around the corner 

20 of the building and went back. But I never seen Ferrone . 

21 Q Did you see Terence's whole body, or part of 

22 his body, his face; do you recall? 

23 A 

24 Q 

25 A 

His face when he peeped around the corner. 

Did he look at you? 

He just looked around. And I started riding 
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back on the bike. 

Q Now were you at the same location, though, 

when you saw Terence pop his head around? 

A Yes. 

Q Okay. And what did Terence do when -- after 

this? 

A Went back around. 

Q Did you lose sight of him again? 

A Yes. 

Q He went back in the same direction he'd 

come? 

A Yes. 

Q And what -- what did you do at that point? 

A I started running back up towards the front 

on the bicycle. 

Q All right. And why did you do that? 

A Because I had already let them know that 

somebody, you know, was out there, and so I was leaving . 

Q You were intending just to leave the 

complex? 

A Yeah. 

Q All together? Did you -- did you go to any 

particular area of the complex? 

A I was going towards the -~ the front to --

like where the office, behind the office the way there's a 
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path that leads to the road. 

Q And that's basically the area that you 

entered the complex? Or close to the area? 

A It's close to the area. 

Q Did you wait for Terence Richardson and 

Ferrone Claiborne? 

A No. 

Q You were just leaving. 

A Yeah. 

Q Now, as you were leaving, did you hear 

anything unusual? 

A A gunshot. 

Q Okay. And where were you when you heard 

this shot? 

A At that point the gunshot came before I even 

got to the, um, the office part. It's like where I was 

leaving from Arthur Coleman house. 

Q And when you heard the shot, what did you 

do? 

A I stopped a minute. I turnt. Then I went 

on behind the the office, through that -- it's a ditch 

back to the main road. And from there I went to Dogwood to 

my grandmother's house. 

Q So you continued to leav~ the complex area. 

A Yes. 
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Q At that point you say went to your 

grandmother's house? 

A Yes. 

Q And where is that located? 

A On Dogwood. 

Q And that's in Waverly. 

A Yes. 

Q Town of Waverly, Sussex County. How long 

did it take you to get to her house? 

A About two minutes. Less. About a minute or 

so on the bike. After I heard the gunshot I just took off 

on the bike. 

Q Now, did you stay at your grandmother ' s 

house? 

A No, 'cause wasn't nobody home. 

Q And about what time was this? 

A This was about 10-something. I can't, you 

know, recall the exact time now. 

Q It was still in the morning? 

A Yes. 

Q What did you do after you left your 

grandmother's house? 

A Went down Railroad Avenue back to my house. 

Q And about how far is that? 

A About two miles, I guess. Or a mile. 
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Q About two miles? 

A Yes. 

Q Now, when you got back to your house, did 

anything unusual happen then? 

A When I got to my house, um, well, I got a 

phone call. From this girl -- this girl from, um, Sussex 

Trace Apartments. She was calling for a friend of mine to 

ask, um, was he at home. And so then she's telling me 

something about that, um -- something about a police had got 

shot. You know, something about a police being shot or 

something. 

Q And when you got home, did anybody come to 

the residence soon thereafter? 

A Yes. 

Q Okay. And who was that? 

A Terence. 

Q Terence Richardson? 

A Yes. 

Q Okay. And do you recall what he was 

wearing? 

A Yes. 

Q Okay. And what was that? 

A He had on some jeans and a light shirt with 

a marijuana plant on the front. With, u~ -- he had ~nether 

shirt like over top of it, a plaid shirt. 
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Q Is that what he had on when you saw him 

previously that day? 

A Yes. 

Q What did Ferrone Claiborne have on? 

A I can't remember what he had on. See, I 

didn't see him afterward. 

Q What about during the earlier part of the 

day when you saw him? 

A I don't remember what he had on then. 

Q Now, you say Terence Richardson came to your 

house. Can you describe how he looked at that point? 

Terence? 

A Nervous. 

Q Okay. And did he come into the house? 

A Yes. 

Q Okay. And what happened when he came into 

the house? This is Terence. 

nervous 

they get 

A When he came into the house he looked 

and, 

the 

Q 

A 

Q 

A 

Q 

um, but he didn't say - - I asked him 

stuff, you know what I'm saying. 

What do you mean by stuff? 

The drugs they were supposed to 

And what did Terence say? 

No. 

Terence said no? 
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1 A Yeah. So at that time the phone rung again 

2 and I had exited the house to go back across the yard to get 

3 the person that the phone was for. And, um, so when I went 

4 and got the person that the phone was for, he was talking to 

5 the other person on the phone. So she was telling him 

6 about, you know, what had happened then. And --

7 Q Did Terence hear that? 

8 A Hear the conversation? 

9 Q Right. 

10 A No, he couldn't hear the conversation on the 

11 telephone. 

12 Q Okay. 

13 A So they was talking and, um, but then the 

14 person that came to my house to use the phone said what 

15 police got shot, and he was asking like which one, you know, 

16 which officer was it, was it -- he was asking was it Lumpy, 

17 or something like that. And, um 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 A 

Did Terence make a response to that? 

Yes. 

What did Terence Richardson say? · 

He said it was a new cop. 

That had gotten shot? 

Yes. 

And did you react to that7 

Yeah. 
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1 Q To that comment? 

2 A So at that point, um, I started thinking, 

3 well, didn't nobody, you know, know who was shot, so how 

4 would he know. So then he told me, um, he wanted to talk to 

5 me. 

6 Q He meaning Terence Richardson? 

7 A Yeah. 

8 Q And what happened then? 

9 A We went out on the front deck in the front 

10 of my trailer and we stood there and talked. And then he 

11 just said it was a accident. 

12 Q Terence said -- what did Terence tell you 

13 about it? 

14 A Well, he said it was a accident. That he 

15 accidentally shot the cop, and if I tell anybody, something 

16 will be done to me and my family. So that's why I never 

17 said anything. 

18 Q And can you describe his -- Terence's 

19 demeanor when he was telling you this? This was outside, 

20 nobody else was there; is that correct? 

21 A Correct. 

22 Q Okay. You said he looked nervous before? 

23 A Yeah, he looked nervous then, and you could 

24 tell it was true, 'cause you know, the look he had in his 

25 eyes. Like you know, he wa9 scared and like he was sorry, 
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1 MR. MORCHOWER: Mr. Boone's going to lead, 

2 Your Honor. 

3 THE COURT: Mr. Boone. 

4 MR. BOONE: Thank you, Judge. 

5 

6 CROSS-EXAMINATION 

7 

8 BY MR. BOONE: 

9 Q Mr. Wooden, good morning, sir, or good 

10 afternoon. 

11 A Good afternoon. 

12 Q The testimony you've just given to Judge 

13 Poindexter, is that the statement that you initially made to 

14 the police when you were questioned? 

15 A What, when they first questioned me? 

16 Q Yeah. 

17 A No, I told them I didn't know anything. 

18 Q Did you ever make a statement that Terence 

19 had stayed with you the night before? 

20 A Yes. 

21 Q Speaking about Friday night, early Saturday 

22 morning. Did you initially tell them that, tell the police 

23 that? 

24 A Yes. 

25 Q Did you tell the police that the two of you 
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1 you know. Like he was worried. 

2 Q And after -- after you had that 

3 conversation, did he -- did Terence say anything about what 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you were to do? As far as knowing this? 

A Just not to say anything to anybody. You 

know. So -- or something would happen. So then I went 

outside to the -- back in the house. Then went out the back 

door to the clothesline where my girlfriend was at. And, 

um, you know, was talking to her about it. So I told her, 

you know, she couldn't say nothing, you know, abou.t it 

because, you know, what might happen and stuff. So he just 

stayed around. You know. Just stayed around the house, and 

every time I left he left with me. And wherever we went. 

Q Did Terence stay with you fairly closely the 

next couple of days, or the next day? 

A Yes, I'm saying every time I left he was 

right with me. 

Q Was that unusual? 

A Yeah, 'cause I thought, you know, he was 

going home. You know, going back home after afterwards. 

You know, after that happened I thought he would leave but 

he just stayed right up under me then. 

MR. CHAPPELL: Thank you, Shawn. If you'd 

answer the defense attorneys in ~hatever order the 

Court directs. 
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got drunk that night? 

A Got drunk what night? 

Q That Friday night. Early Saturday morning. 

A Yeah, I got drunk Friday night. I drink 

every night when I'm at my house, if I decide to. 

Q Okay. Well, I'm not asking you if you 

actually drank that night. I'm asking you if you made a 

statement to the police that's different than what you've 

just told the Judge. In other words did you initially tell 

the police I don't know anything about this shooting, 

Terence spent the night with me and we didn't wake up until 

noon? 

A 

Q 

A 

Q 

you not, sir? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yeah, I told them that. 

Was that true or false? 

That was false. 

And you've been convicted of a felony, have 

Yes. 

What felony is that? 

Um, it was carjacking. 

I'm sorry? 

Carjacking. 

Carjack? 

Yeah. 

That was in Sussex County? 
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A Yes. 

Q And you were convicted back in '94 on that 

charge? 

A I believe so . 

Q Okay. Have you been convicted of any other 

felonies? 

A No. 

Q Have you ever been convicted of a 

misdemeanor involving moral turpitude, that means lying, 

cheating, or stealing? 

A No. 

Q Now has anyone had a conversation with you 

about what will be done for you in exchange f o r y our 

testimony in this case? 

A No . 

Q Well, has anyone suggested that you won't be 

arrested if you testify in this case? 

A No. Not be arrested for what? I'm just 

telling the truth . I would have told the truth from the 

beginning --

THE COURT: Just respond, sir. Respond to 

the question. 

Q Has anyone suggested to you that if you 

testify in this case, you will not be charged as an 
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accessory? 

A No. 

Q And have any promises been made to you by 

anybody involved in this case as to any other help the 

Commonwealth might give you? 

A No. · 

Q Now when you made a statement to the police 

that wasn't true, was that your initial statement to the 

police? 

A What you mean? 

Q Untruthful statement. 

A What you mean by the initial? What's --

Q Okay, let me rephrase that. You've admitt e d 

to Judge Poindexter that you initially made a statement to 

the police that wasn't true. 

A Yes, I told 'em -- I didn't write no 

statement, I don't think. I just told 'em, you know. 

Q Okay. When was that statement made? What 

date, if you recall? 

A I can't recall what date. 

Q Was it within a few days of the shooting? 

A It was -- I guess it was the same day of 

Terence arrest. I believe. I'm not sure. 

Q Do you know when that was? 

A No. 
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Q Do you recall if your initial statement, 

your first statement to the police, was within a week of the 

shooting? Or more than a week? If you recall. 

A It was within a week. It wasn't after a 

week. 

Q Okay . And the second statement, you 

actually made a second statement to the police, did you not, 

that was not true? In other words you told the police a 

story. You said Terence and I spent the night at my place, 

we woke up around noon, we don't know anything about the 

shooting. That was your first statement to the police. 

True? 

A Yes. 

Q Okay. And you've admitted that was not a 

truthful statement. 

A Right. 

Q All right. Did you not then make a second 

similar statement to a polygraph examiner? 

A Yes. 

Q And you made in essence the same statement 

to that polygraph examiner, did you not? 

A Yes. 

Q I think that was at state police 

headquarters, maybe? 

A Yeah. 
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Q And you were after you made that 

statement, you were then put on a polygraph machine, were 

you not? A lie detector test. 

A Yeah. 

Q And you were asked, were you present when 

the shot was fired that caused the death of Officer Gibson. 

Do you recall being asked that question? 

A I can't recall what questions I was asked 

then but I was asked questions. 

Q Did you answer the questions truthfully that 

the polygraph examiner asked you? 

A No. 

Q Now had this state police polygraph e x amine r 

advised you of your Miranda rights before he asked you these 

questions? Do you know what Miranda rights are? 

A No. 

Q Did he tell you that you had the right to 

remain silent, you didn't have to answer his questions 

THE COURT: Mr. Boone, why are we getting 

into all of that? 

MR. BOONE: I'm sorry? 

THE COURT: Why are we getting into all of 

that? He said he did not tell the truth. 

MR. BOONE: I understand. ~ But I just want 

to know, for instance he's testified today after 
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being sworn. I'm just curious if he had any type 

of procedure when he made that statement. At the 

state police headquarters. Was he sworn, was 

THE COURT: I don't think it's relevant. He 

doesn't even know what Miranda is. It doesn't make 

any difference whether they had or they hadn't. He 

said under oath today that at the second time he 

told a -- he did not tell the truth. 

MR. BOONE: Thank you. 

MR. BOONE, continuing --

Q Were you placed under oath on either of 

those occasions when you made an untruthful statement to the 

police? 

A No, not that I recall. 

Q When did you first tell the police a story 

that's consistent with what you've told the Judge today? 

A I told them the truth the same day at the, 

um, that I took that polygraph test. The same night. I 

told 'em the truth then. I went on and told them what 

really happened. 

Q And did you tell the truth after you were 

told you flunked the polygraph? 

MR. CHAPPELL: Objection, · Judge. 

Inadmissible. 
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THE COURT: Well, it's so clear to me. I 

don't know what --

MR. CHAPPELL: Well, I make the objection. 

It's not admissible evidence. I'd ask that it be 

stricken. 

MR. BOONE: I'm not asking - -

THE COURT: You mean whether he flunked it? 

MR. CHAPPELL: Yes, ma'am. 

MR. BOONE: I'm not asking him if he flunked 

or passed. I'm asking if he made this other 

statement after he was told. 

THE COURT: Oh, the results? The Court will 

allow that. Maybe I'm jumping ahead of you-all, 

but I -- I can see what happened. 

MR. BOONE, continuing --

Q Do you understand the question? The 

question to you is after you were told the results of the 

polygraph, did you then tell the truth? 

MR. MORCHOWER: Or change his story. 

A No, I told the truth after I told them what 

the circumstances was. Then they gave me the results of the 

thing. 

THE COURT: Oh, okay. So that's his 
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response. 

Q And do you recall on how many occasions you 

told the police or representatives of the Commonwealth a 

story that was not true? You've just told the Judge about 

two different times. How many times total did you tell the 

police a story that wasn't true? 

A I told 'em that one time that it was not 

true when they first took us down. 

Q I understand. You just told the Judge about 

two different times where you told an untruthful story about 

what happened. My question is other than those two times, 

were there any other times you told the police a --

A Everything that I told them was true. 

Q You've described the way Terence was dressed 

on this date. Blue jeans, a T-shirt with a marijuana leaf 

on it with the word blunted; is that correct? 

A Yes. 

Q And did the word actually say b-1-u-n-t-e-d? 

Was that the word? 

A I don't recall what the words -- marijuana 

something . I just told 'em blunted. The shirt had a 

marijuana leaf on it. 

Q Did it have a word on it? 

A I think it had marijuana under the leaf. 
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over top of it. 

Q A picture of a marijuana leaf and the word 

marijuana? 

A Yes. 

Q Okay. And what are you saying about 

blunted? That's where you're losing me. 

A That's what I just said, blunted as in a 

marijuana blunt. 

Q That's what it meant? 

A Yeah. That's what I was saying. I didn't 

say that it had that on the shirt. 

Q Oh, that's what I'm trying to figure out. 

So he had on blue jeans. Terence had on blue jeans on this 

date and a white T-shirt with a marijuana leaf that may have 

had the marijuana. Right? 

A Yes. 

Q And do you recall if either Terence or Mr. 

Claiborne was wearing a hat? 

A 

Q 

A 

Q 

A 

Q 

A 

No. 

No, they weren't wearing a hat? 

No. Not that I recall. 

Were you wearing a hat? 

No. 

Was Officer Gibson wearing a hat? 

Did he have a hat on? I don't recall 
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having a hat on when I seen him go around the side. 

MR. BOONE: Your Honor, that's all I have. 

Thank you. 

THE COURT: Thank you. Mr. Morchower? 

CROSS-EXAMINATION 

BY MR. MORCHOWER: 

Q Sir, so you told the police three different 

stories? 

A Yeah, I told 'em -- yes. 

Q Three different stories. 

A No, I told 'em two different stories. 

Q All right. 

THE COURT: I think you're saying times. 

Three different times. He's saying --

Q Well, the first time, the first interview 

was with the police, was a couple of days after the 

shooting. 

A Yes. I believe so. 

Q Second time was when you were picked up and 

taken to police headquarters for a polygraph. 

A Yes. 

Q So you told them once -- you told them that 
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that -- your first version was two days after the shooting. 

The second version was when you went to take the polygraph? 

A And that second version was the same thing 

as the first version. 

Q Right. 

A So that's one version. 

Q That's one version. In fact when they 

picked you up, they drove you to the police headquarters to 

take the polygraph. 

A Yes. 

Q And you had talked about this for part of 

the time you were in the car, in the vehicle, heading to the 

state police barr~cks. You talked about the incident; is 

that correct? 

A No. I don't recall talking about it. 

Q So you stuck to the first two versions for 

about a week. 

A I don't know how long I stuck to it. I 

stuck to it 

Q How long did you stick with the first two 

versions? Which were the same. How long did you stick with 

that version those -- that version? 

A I stuck with it until I explained to them 

the incident where I had that version. 

Q All right. So you are saying that -- you're 
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saying that you ~re a convicted felon; is that right? 

A Yes. 

Q How many times over? 

A It ain't no how many times over. One time. 

Q Yeah? Do you have any pending felony 

charges against you now? 

MR. CHAPPELL: Objection. It's irrelevant. 

MR. MORCHOWER: Well, it goes to 

credibility. 

THE COURT: Well, I guess he's trying. The 

question was asked were there any deals made. The 

Court will allow it. 

MR. MORCHOWER, continuing --

Q Do you have a pending felony charge now? 

A Yes. 

Q What jurisdiction? 

MR. CHAPPELL: Objection. Irrelevant. 

THE COURT: If it's Sussex it's relevant. 

Is it Sussex? 

THE WITNESS: No. 

MR. MORCHOWER, continuing 

Q Have you talked with the Sussex 

Commonwealth's Attorney about your other case that's pending 

Debra D. Bowden, Court Reporter 
(757) 539-7440 

Page 105 of 2114



) 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

) 

Shawn Wooden - Cross (Morchower) 

83 

now? 

A Have I talked to him about it? 

Q Yes. 

A Yeah. They don't have nothing to do with 

that. 

THE COURT: Sir, you are to answer the 

questions. 

~ My question is did you speak with this 

Commonwealth Attorney at all about the pending charge in the 

other jurisdiction? 

A No, I didn't speak to him about it, talk 

about it. 

Q Never mentioned it to the Commonwealth 

Attorney. Who's sitting over here. 

A No, I didn't speak to him about it. He 

asked me about it. 

Q All right. And did you discuss it with him? 

Or respond. Did you respond to his questions? 

A Yeah, I responded. 

Q All right. Now, did you talk to any -- any 

sheriff or deputy sheriff from Sussex about the case that is 

now pending in a neighboring jµrisdiction? 

A No. 

Q So the first time the pending charge was 
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84 

mentioned was when this Commonwealth Attorney mentioned it 

to you. Or asked you about it. 

A Yes. 

Q That's the only time you mentioned it to any 

law enforcement connected with Sussex. 

A I believe so, yeah. 

Q You believe so or it is so? 

A I believe so. That's the only time I 

talked. I don't talk about it. 

THE COURT: Are you saying you don't know or 

are you saying yes or you're saying no? 

A I'm saying no, because I don ' t talk about 

it. 

Q When you were arrested in the neighboring 

jurisdiction did you mention anything about any matter or 

any situation in Sussex to any law enforcement officer in a 

neighboring jurisdiction? 

MR. CHAPPELL: Judge, I don't see where the 

relevancy of all of this is. 

THE WITNESS: No . 

THE COURT: Well, I could see it could be 

relevant if there was any promises made to this 

man. 

MR. CHAPPELL: Well, I mean .that's the 
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1 question that's coming. 

2 THE COURT: The Court will allow it. Go 

3 ahead, Mr. Morchower. 

4 Did you understand the question, sir? 

5 MR. MORCHOWER: I'll repeat it. 

6 

7 MR. MORCHOWER, continuing --

8 Q To your knowledge did any officer from the 

9 neighboring jurisdiction where the current charge is 

10 pending, you're saying you never mentioned anything about 

11 Sussex to any of them. 

12 A No. As I recall I ain't talked to them 

13 about no Sussex. 

14 Q Now, when you were interviewed by the state 

15 police in this case, early on, the first version when you 

16 had -- the first version, didn't you give the police a 

17 Leonard Newby as a suspect in the murder, or in the shooting 

18 of the police officer? 

19 A Did I - -

20 Q Yes or no. 

21 A Yes . 

22 Q And you gave Newby's name because he had 

23 dreads and a ponytail? 

24 A I just gave it to 'em 'cause that's the only 

25 person I could think about other than Terence that had 
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1 dreads. Or plaits in their head. 

2 Q So you just gave up a name. Right? Of a 

3 person who might have don't shooting. Is that correct? Yes 

4 or no. 

5 A No, that's not -- no, that's not correct. I 

6 gave that for to comply with the story that I gave 'em , 

7 because I had a reason to give 'em that story first. 

8 Q So you just picked Newby because . he had a 

9 pony -- he had dreads. So you picked his name and you 

· 10 picked him out. Right? 

11 A No, because that's what, you know, other 

12 people were saying, so I just --

13 THE COURT: Is your answer yes o r no? 

14 THE WITNESS: Yes. 

15 THE COURT: All right. 

16 

17 MR. MORCHOWER, continuing --

18 Q So you didn't just pick his name out of thin 

19 air, did you? You didn't pick Leonard Newby's --

20 THE COURT: Mr. Morchower, he's said about 

21 three times this man had dreads or plaits. 

22 

23 Q No, I'm talking about the person. Did you 

24 pick Newby out of thin air or did you picK Newby out because 

25 other people were mentioning his name? 
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A Because other people were mentioning his 

MR. MORCHOWER: All right. That's all I 

have. 

THE COURT: Okay. 

MR. CHAPPELL: I have no redirect. 

THE COURT: Okay, sir, I would ask you to go 

in the back. Remain separated. 

testimony with anyone. 

THE WITNESS: All right. 

THE COURT: All right. 

Do not discuss the 

(Whereupon the witness was returned to the 
witness room.) 

MR. CHAPPELL: Judge, we've got the other 

photograph. 

THE COURT: Do you have any objection? 

MR. MORCHOWER: May I see it? 

THE COURT: To me looking, or do you want to 

call in an officer to put it on? 

MR. MORCHOWER : No objection. 

THE COURT: Okay, the other one likewise, 

Mr. Boone? 

MR. BOONE: No object ion. · 
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(Whereupon the photograph was presented to 
the Court.) 

THE COURT: Okay. Anything further? 

MR. CHAPPELL: Judge, that's the . 

Commonwealth's case on preliminary hearing. 

THE COURT: Commonwealth's case. Okay. 

MR. MORCHOWER: Judge, on behalf of Mr. 

Ferrone Claiborne, there is just absolutely no 

88 

evidence, Your Honor, I respectfully submit to the 

Court, that ties him directly or indirectly, any --

there's nothing concrete, unlike some of the 

evidence that the Court heard, in reference to Mr . 

Claiborne there is no evidence, there's no nexus. 

Now the Court knows mere presence, the only 

evidence you have is that he was there. Somewhere 

in and around the apartments. Probably in and 

around the apartments sometime -- we don't know 

exactly when. But at some point you heard from the 

one witness who said he was there at some point. 

But there's nothing to tie him in, unlike you 

have -- unlike the other evidence that the Court 

heard that I'm going to -- I'll let two other 

lawyers quarrel over that evidence. 

In terms of this defendant, there's just no 
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evidence, Your Honor, to tie him in to the shooting 

other than he might have been in and around the 

area when the shooting occurred. And even on a 

probable cause inquiry, which is a matter of 

interpretation, but there is no probable cause in 

the way of evidence to believe that he participated 

in the shooting, Mr. Claiborne. There's just none. 

Directly, indirectly, forensically, through any 

police statemerit. Through any statement from --

from the victim. There's nothing to tie in this 

defendant with the shooting. There's no nothing. 

And I'd like to have -- I'll reserve any final 

argument until I hear what the Commonwealth can 

argue in terms of specific evidence that has a 

probative -- that has probative value other than 

possibly mere presence. Which is never enough in 

any jurisdiction in any court in the Commonwealth 

of Virginia or anywhere else in this country. 

THE COURT: Okay. Mr. Chappell? 

MR. CHAPPELL: Judge, to respond to --

MR. BOONE: Judge, could I make my motion 

first? 

THE COURT: Let me just get -- since it's 

two defendants, get one on one. · Let the 

Commonwealth's Attorney respond to the argument of 
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Mr. Morchower. 

MR. CHAPPELL: Judge, I think the Court, for 

purposes of Mr. Claiborne, needs to look at the 

totality of evidence from both of the 

Commonwealth's witnesses. I'll start with Trooper 

Williams, who gives the description of the 

essentially what amounts to a dying dedlaration 

from Officer Gibson. You heard as well as we did 

the description of the two individuals. The 

struggle that occurred. The concert of action 

between the two individuals that we know ultimately 

led to a shooting and death of Officer Gibson. 

We also think you pair that up with the 

testimony of Shawn Wooden, who indicates that the 

purpose for all of them being together that morning 

was for a drug transaction. In fact Mr. Claiborne 

indicated when they got to Peace Funeral Home and 

then ultimately to Waverly Village that they were 

going to see a guy at the back for that purpose. 

Of course you've heard the testimony from 

Shawn Wooden regarding where these individuals did 

go in the back, behind the apartment complex. 

You've also heard that the wooded area where 

Officer Gibson was found is directly in the back, 

behind the last apartment building. We submit to 
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the Court that Officer Gibson went on one side of 

this building in the back at the same time that 

Claiborne and Richardson went on the other side to 

the back. They had a lookout for this drug 

transaction, which was Shawn Wooden, who indicates 

that he made certain verbal motions when, or verbal 

utterances when the officer drove up. We had the 

officer going back. We have the two defendants 

going back. We have from Trooper Williams the 

description of the individuals. The struggle that 

occurred with the gun. And of course the 

subsequent death of the officer. 

Judge, we submit for probable cause purposes 

that the defendant Claiborne was in fact obviously 

not the trigger man. The evidence is that Terence 

Richardson fired the shot, fired the fatal shot . 

We do believe for purposes of the hearing that 

taking in totality all of the circumstances, that 

Mr. Claiborne's role in this does rise to a 

principal in the second degree to the killing and 

believe that that's where the case stands at this 

point. We do think there's evidence beyond simply 

presence that Mr. Morchower has alluded to. 

MR. MORCHOWER: In respon'se, briefly? 

THE COURT: Yes, sir. 
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MR. MORCHOWER: Judge, if you even look at 

Mr. Terence Richardson's statement, he said that he 

accidentally shot the officer. He. Didn't say 

they . There's just no evidence, Your Honor. It 

doesn't -- you know, it's most unfortunate what 

occurred in terms of Mr. Gibson losing his life. 

But there's nothing to tie in Mr. Claiborne. And 

whether it's a -- it's a police officer or anyone 

else, there's got to be some probative evidence. 

Not just speculation. The Commonwealth is 

speculating that he, Mr. Claiborne, went back 

there. That he participated in the shooting. 

Because even the dying declaration doesn ' t -- we ' re 

not going to assert -- I don't think the Court's 

going to consider evidence of a probative value 

that there was a tall skinny guy with dreadlocks · 

and a ponytail and another one who wore a baseball 

cap and a white shirt. The Court knows you can't 

make any -- any kind of identification, none 

whatsoever. You can't make it on dreadlocks. You 

can't make it on tall skinny kid. You can't make 

it on dreadlocks 

name? 

THE COURT: The ID is on Shawn -- what's his 

Shawn Wooden's testimony. 

MR. MORCHOWER: The ID is. 
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THE COURT: I agree with the officer's 

description, as I said earlier. It's -- it would 

be so subjective for a -- for a young officer. I 

mean he may see --

MR. MORCHOWER: I understand. 

THE COURT: see braids and think it's 

dreadlocks. I know what dreadlocks are. But they 

could be, for a person who is not familiar with 

hairdos, African-American hairdos, may say 

dreadlocks when they're thinking about braids. So 

the Court doesn't give that much credence to the 

testimony of the dying declaration. But the ID by 

Shawn Wooden -- and the Court would have to accept, 

which I do. Even though it's clear there was a 

third statement that he gave. He's a convicted 

felon. It may be some interest he had. But 

looking at the witness and his demeanor and the way 

he testified --

MR. MORCHOWER: What does he say about 

Claiborne? 

THE COURT: Claiborne was with him. 

Claiborne went back, the three men were together. 

MR. MORCHOWER: He went back. Mere 

presence. Mere presence. There'' s case law. 

THE COURT: Mr. Morchower, I understand what 
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you're saying. That coupled with the dying -- now 

we get back to the dying declaration in terms of 

what happened. What do you know, except for the 

dying declaration. 

MR. MORCHOWER: And what does that show? 

It's no intent. 

THE COURT: Identity. The two men who were 

back there struggled. And the Court finds for 

preliminary hearing for the preliminary hearing 

that the one in the struggle with the officer was 

indeed Ferrone Claiborne. The other one, Terence 

Richardson. 

MR. MORCHOWER: You're furnishing -- you're 

furnishing facts that are not in evidence. Which I 

think is improper. 

THE COURT: The Court finds based on my 

understanding and recollection and appreciation of 

the testimony of the - - Trooper Williams, the Court 

finds that the activity or the involvement of 

Ferrone Claiborne in the struggle has been 

established. 

Do you have other motions or arguments? 

MR. MORCHOWER: I'd like to have the case 

set for trial next week so we can have an innocent 

man released on bond. At least until then. 
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THE COURT: You're asking for a trial. 

MR. MORCHOWER: I'm asking for an immediate 

trial date and I'm asking for bond for this young 

man under these circumstances because of the flimsy 

evidence that the Court has heard. 

THE COURT: Right now we're at the 

preliminary hearing. Any other motions relating to 

Mr. Mr. Boone, do you have any? 

MR. BOONE: I certainly do. 

THE COURT: The Court will hear from you. 

MR. BOONE: Well, Judge, I assume the 

prosecution has a motion to amend the warrant. The 

date. 

MR. CHAPPELL: I do, Judge. Thank you. 

Judge, the warrant is dated the 26th and we would 

amend to conform with the evidence to April 25th. 

THE COURT: Okay, which one is that? 

MR. CHAPPELL: That would be for Mr. 

Richardson. 

THE COURT: Okay. This is Mr. 

MR. CHAPPELL: Terence Richardson. They 

apparent~y went over to the date of the swearing 

out, which was the next day. The 25th should be 

the --

THE COURT: So Claiborne's warrant should be 

Debra D. Bowden, Court Reporter 
(757) 539-7440 

Page 118 of 2114



) 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

96 

amended? 

MR. CHAPPELL: Claiborne's is correct. 

Richardson's --

THE COURT: Okay, motion of the Commonwealth 

to amend the date to conform with the evidence. 

Court will grant. April 25th. 

MR. BOONE: Judge, I have a motion to 

strike, and I'm not going to repeat Mr. Morchower's 

argument, but I would certainly adopt it. That was 

excellent, I thought it was excellent, I might add. 

I think we all agree that this is a sad 

situation, and it's equally sad that we've got to 

have this preliminary hearing today after a 

Richmond police officer was shot and killed in the 

line of duty. But nevertheless, the Court, in your 

duty as an impartial judge, has to look at the 

evidence and call the shots as you see them. 

Here, I would suggest, that if you look at 

the Commonwealth's evidence in the light most 

favorable to the Commonwealth, and certainly that's 

what you've got to do at this point. I suggest 

here, Your Honor, that their evidence shows that 

this is a manslaughter case. What better witness 

than Allen Gibson? Allen Gibson· told Trooper 

Williams, we were struggling over my gun and it 
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11 Just went off. 11 

You've got a Glock .45 caliber handgun with 

a clip in it. Now we don't know how many bullets 

are in that clip, but the argument I'm making is if 

this were an intentional killing, the perpetrator, 

the individual pulling the trigger, would arguably 

pull the trigger more than once. But here you've 

got a dying officer saying the gun just went off. 

As we were struggling for it. That's a 

manslaughter case. It's under one of two theories. 

It could be argued that it's involuntary 

manslaughter, it's recklessness, the way the 

defendant was trying to grab the gun away from the 

officer. That was certainly unlawful. Certainly 

criminally negligent. It also could be argued that 

there is a mutual combat over the firearm. And it 

went off. But nevertheless, we know what the 

eyewitness, who is the victim of this crime, said. 

Then you've got, within minutes of the 

shooting, the statement made by Mr. Terence 

Richardson to Shawn Wooden. He said I accidentally 

killed the police officer. Accidentally. So for 

this case to -- and I realize this is a probable 

cause hearing. It doesn't take a lot of evidence 

to --
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THE COURT: Exactly. 

MR. BOONE: I understand that. But for it 

to be certified as murder -- forget capital murder. 

We'll concede that if you find it to be murder it's 

capital, because the officer was performing his 

duties as a police officer. But the question is 

was it murder. If it was Terence Richardson who 

pulled the trigger, did he intend to kill the 

officer, was it with premeditation. That's 

required for the case to be a first degree murder 

case. 

And of course for it to be a second degree 

murder case the Commonwealth would have to show 

even though it wasn't premeditated it was an 

intentional killing with malice aforethought. Here 

all they can show, Your Honor, is that an officer 

goes into the woods, and within minutes, within 

minutes, he's killed by his own weapon. As he lies 

dying he says we were struggling over my weapon. 

It just went off. 

I was going to argue something else but I 

won't because I realize your position with 

principal in the second degree, but as far as what 

the nature of the offense is, I ~ery strongly urge 

Your Honor to certify it as a manslaughter case. 
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THE COURT: Okay. Mr. Chappell? 

MR. CHAPPELL: Judge, we think_ Mr. Boone's 

arguments are, as always, well formulated and 

thought out. I do think they are arguments that 

should be for a trier of fact at the circuit court 

level . 

For purposes of this proceeding, you have an 

officer who admittedly, and I think everybody will 

acknowledge, was performing lawful duties. You 

have what the evidence shows to be a drug 

transaction, an illegal transaction in the back . 

You have this police officer shot with his own 

his own duty weapon, his own statement. I t ' s 

something to the effect that I was shot with my own 

damn gun. There is a struggle. Clearly we think 

for purposes of this hearing that the Commonwealth 

on Mr. Richardson has proven the case or put on 

evidence sufficient to certify the matter as he is 

charged. 

Of course Mr. Richardson admits to the 

shooting. He also throws accident in the mix. 

That's something, I think, to be considered at some 

point, but I think for purposes of today we do have 

a killing. Of a police officer. · In the 

performance of his duties with his own weapon 
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during a transaction -- a felony criminal 

transaction, which is a drug transaction. That 

never went down by Mr. Richardson's own admissions 

to Mr. Wooden that they never got the drugs. We 

feel taken in totality, as in the other case, that 

the evidence is sufficient to certify. We would 

ask you to do that. 

MR. BOONE: Judge, just briefly, if I might 

rebut. 

THE COURT: Yes. 

MR. BOONE: There's no evidence that a drug 

transaction went down. Officer Gibson said there 

were two individuals. Two, not three. Secondly, 

Mr. Shawn Wooden said I never saw the drug dealer 

that we were supposed to meet. No one has seen a 

drug dealer. Plus when Terence Richardson came to 

him minutes later, Shawn asked him did you get the 

drugs. And he had said no. So there is no 

evidence of any drug transaction. I want to make 

sure that's clarified to the Court. 

THE COURT: I don't think I have to find 

that, because you look at 18.2-316, it's very 

broad. It says when such killing is for the 

purpose of interfering with the performance of his 

official duties. 

Debra D. Bowden, Court Reporter 
(757) 539-7440 

Page 123 of 2114



) 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

101 

MR. BOONE: But by definition it has to be a 

premeditated murder. 

THE COURT: It's rather broad. 

MR. BOONE: But first degree murder is a 

lesser included offense of capital murd~r. To be 

capital murder it's got to be a premeditated, 

intentional killing . 

THE COURT: But I'm just saying in terms of 

the Commonwealth establishing that a drug deal had 

occurred --

MR. BOONE: No, I agree a hundred percent. 

He made the argument so I just want to clarify. 

THE COURT: It is - - what is it, willful, 

deliberate, and --

MR. BOONE : I think his argument was tending 

to persuade you of the felony murder doctrine. I'm 

not sure where he was going with that. But anyway, 

the point I was making is that's not a correct 

statement of the facts as I heard them. But for 

purposes of this statute we don't need them. And I 

agree it's a probable cause hearing. If all we 

had -- if all we had was Officer Gibson saying 

Terence Richardson shot me with my weapon, if 

that's all we had, bingo, it would be certified as 

capital murder. I have no question. I would not 
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be standing here arguing. But it was Officer 

Gibson himself who said the gun just went off as 

they were struggling over it. There is a situation 

where two people, Officer Gibson and Terence 

Richardson, are jostling, trying to get the gun 

away from each other. Boom, it goes off. That is 

not murder. That's manslaughter. And this case 

should be certified as manslaughter. 

I stand here, and I'm sure there's relatives 

of Officer Gibson in the courtroom. We all mourn 

Officer Gibson. All of us. But the amazing thing 

about this . case, it's Officer Gibson, I think, who 

set the record straight. He's the one, as he's 

dying, said I want to let everybody know what 

actually happened. He's the person who said that. 

And that is something that speaks louder than 

anything I can say in my argument. That's what 

happened. And I'm sorry that it was a police 

officer . I'm sorry that it was anybody. But it 

just happened to be a police officer. But we can't 

say well, because it was a police officer, boom, 

let's automatically certify it as a capital murder 

case. I think Your Honor has to say wait a minute, 

Mr. Commonwealth, there's got to· be evidence of 

premeditation and intentional shooting. 
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shows it was an accident. 

THE COURT: Mr. Boone, you can be assured 

that I would not do that, sir. 

MR. BOONE: I'm sorry? 

THE COURT: I would not do that just because 

you have a murder of a police officer. 

MR. BOONE: No, but I think we all agree 

that sometimes we as a ·society treat cases 

differently when the victim is a more important 

person than a less important person, or a police 

officer --

THE COURT: Well, I think more important is 

to look at our purpose here today. This is not a 

trial on the merits, guilt beyond a reasonable 

doubt. When you start counting up the years that 

all of us have been in this business, we probably 

all agree it's a rather archaic system, the 

preliminary hearing, because I generally take the 

position if you have identity, you have activity 

within the scope of the statute, which in this case 

is very broad, that it is not the role and place in 

the preliminary hearing to get into the various 

degrees of whatever it is and what have you. 

Because the Commonwealth did not ' have to put on all 

this evidence and the defense usually put on no 
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evidence. 

MR. MORCHOWER: We can represent that the 

Commonwealth has put on its best face for this 

preliminary hearing. 

MR. CHAPPELL: Well --

THE COURT: Yes, sir. I'm not going to even 

consider that. And what --

MR. CHAPPELL: Mr. Morchower can always get 

one in. 

THE COURT: You-all are not in this court 

often and you know what I did for twenty years 

before I got here. And I don't think it's a role 

of the district court judge in preliminary hearing 

to comment. And I try not to do that. To comment 

on the Commonwealth's evidence. And I was trying 

not to do that. All I would say, that within the 

scope of the purposes of the preliminary hearing 

and I listened to the evidence very carefully, I 

think, about the dying declaration. And the 

statements of Shawn Wooden together. The 

Commonwealth's case may have fallen short, but 

based on the evidence before me, I do find that 

there's probable cause to certify these two cases 

to the grand jury and I'm going to do that. 

Mr. Chappell will give you the dates, I 
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think, next month. I don't have the dates. 

MR. MORCHOWER: Would the Court in terms 

of bond, would the Court review that? In view of 

what the Court heard in the way of evidence? In 

terms of Mr. Claiborne? No record and he was 

employed 

THE COURT: No, the problem is once I 

certify the case I believe I lose jurisdiction. 

MR. CHAPPELL: Judge, I would certainly 

THE COURT: I think the better approach 

would be to have a bond hearing in circuit court. 

MR. MORCHOWER: Tomorrow? 

THE COURT: I don't know. I'm going to sign 

these papers right now. I did I did look at --

I don't recall the defendants. I looked at some 

information earlier. I'm going to certify the 

matters. If you want a bond, it will probably have 

to be a motion at the circuit court. I don't have 

the dates. I really don't. I'm sure Mr. Chappell 

would not stand in the way -- you want to keep 

these to the earliest dates as possible. 

MR. MORCHOWER: The problem is in this 

jurisdiction, as the Court knows from its years of 

experience, to locate a judge, y 'ou' re unfortunately 

bound by the court's next date in this 
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jurisdiction. I don't think it's fair to wait 

until the court arrives in this jurisdiction 

THE COURT: What is your term day? 

MR. CHAPPELL: The regular term day would be 

November 10th. 

THE COURT: Okay. That's thirty days. The 

judge will be here on Novemoer 10th if you want to 

have he -- and the case will be set for trial 

sometime --

MR. CHAPPELL: We typically do it that day, · 

but I'm assuming we will be together well before 

then. We can address the bond situation well 

before then. 

THE COURT: There's no reason in the next 

sixty days -- and that's not my re~ponsibility. 

But usually the grand jury is one month and the 

trial is the next month; is that right? 

MR. CHAPPELL: It varies. But I don't see 

it as a problem. 

MR. MORCHOWER: Thank you, Your Honor. 

THE COURT: Is there any other business to 

come before the Court at this time? If not, we'll 

stand adjourned. 

-------000-------
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CERTIFICATE 

I, Debra D. Bowden, hereby certify that I, having 

been duly sworn, was the court reporter in the General 

District of the County of Sussex on October 15, 1998, at the 

time of the matter recorded herein. 

I further certify that I have transcribed the 

proceedings faithfully and accurately, to the best of my 

ability. 
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(The proceedings in this matLer recommenced

at 9:00 a.m.)

THE CLERK: Criminal No. 3:00CRO0383, the

Jerome RichardsonUnited States of America v Te rence

and Ferrone Claiborne.

Mr. David Novak represents t.he United

States.

Mr. John B. Boatwright, III, and Mr. Michael-

Huyoung represent the defendant, Terence Jerome

Richardson, and Mr. Jeffrey L. Everhart and

Mr. Charles A. Gavin represent the defendant, Ferrone

C1 aiborne .

Are counsel ready to proceed?

MR. NOVAK: The United Stat,es is ready.

MR. BOATWRIGHT: Ready on behal-f of

Mr. Rlchardson.

MR. EVERHART: Mr. Cl_aiborne is prepared.

THE COURT: Ladies and gentlemen, yesterday

afternoon or this mo rn l- ng

difference

Irm not

one of

sure which, it

t,he j urors wasdoesn't

ralking

that the

probl em

pictures

make any

with the

jury was

with what

courL security officer and indicated

having some difficulty with the

happened to the T-shirt and the
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4

The court security

the matter substantively but

common sense.rr I figured

information. I don't know

of f icer didnrt

did sdy, rrJust

discuss

use your

thatyou needed to

which juror

know

it was right

now.

Do we know yet which one it is?

MR. MACK: I donrt know. I've just been

see her.made aware of it. I ' 11 know her when I

there who

THE COURT: WeII, there was a lady sitting

had long hair, a lady sitting back there who

hair, a lady sitting here who has real long

she's kind of blonde, and I think her

has short

hair. And

father was a Chesterfield police officer. There,s

here on one of these rowsanother lady sj-tting back

with short hair

Do you know where she was sittirg, roughly?

MR. MACK: Front row.

THE COURT: Lotrg, black hair.

MR. MACK: Dark hair.

THE COURT: Long, dark hair?

MR. MACK: Yes, sir.

THE COURT: Sitting over at that end?

MR. MACK: Yes, sir.

THE COURT: I don't remember. Can you go
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THE CLERK: If you have your original 1ist,

I may be able to teII

THE COURT: I think I know which one it is.

Depart,ment. can

is, if not the

She works for t,he State Agriculture

you j ust. go

name ?

find out what t,he number

A11 right. We'11 find out who it, is in a

minuLe, but what's your position, gentlemen, if

anyth i ng ?

MR. NOVAK: Irm not sure what yourre asking
us, Judge. I don'L think there's anything to do,

frankly. Itrs just. a comment. she made, ri-ght?

THE COURT: WeI1, it's a commenL that she

made, and there was a comment that, the court security
officer made in response.

She just outlined that the jury was having
some difficulty because of the absence of evidence,
the absence of the photographs, and f think the

test.imony t.he testimony of one photograph one of
the witnesses testified t.hat when photographed the
T- shirt wasn't torn.

MR. NOVAK: Right, Lhe father of the
defendant.

THE COURT: Right.. In fact, if I remember

correctly, you t.o1d the jury in your closing argument.
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t,hat if you bel ieved that that evidence

believe that man was

was falsified

the picturesand you

he took

didnrt

right.

and what condition it

lying

is to

about

acquit because you

I rememberwant a convicEion on that basi-s, if

MR. NOVAK: Thatrs exactly right, but. I

THE COURT: Then you have that communication

think

coming from a juror, and

just said,

the court, security officer
t'Whatever your position is,

the jury who rrUse your common

is nothing more than I told the jury, than you told

the j ury, than they tol-d the j ury . I mean that

happened.

I figure that if I were trying the case, I
would like to know t,his information, and always

lawyers armed with information can make whatever, if

dny, decisions they want to make. you don't want t,o

do anything?

MR. NOVAK: I don,t want to do anything. I
don't. think anyt.hing has been done.

THE COURT: One of the law clerks says that

told a juror,

the CSO whors a

also

person not on

sense, rr which

stick t.o i_L. " r didn't.
hear thaL . That wasn' t tord to ffie , but r f j-gure since
I know that, I need to teII you that, Loo, over this
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issue, on this issue.

MR. NOVAK: I think thatrs a different

issue. But as to the first comment you made us aware

of, I don't think therers anything occurred there

thatrs not occurred during the triaI, in terms of

argument by both sides. So I don't think there's any

problem there.

As to No. 2, if there's a comment like that,

I t.hink the Court should correct t.hat t.oday and give

an instruct,ion about how you del- iberate again .

charge-type situat.ion where

to discuss the evidence and

your re

be open

opinions, but you know, whj_1e

THE COURT: I havenrt asked Mr. Mack whether

he said t,hat, the court security of f icer, whether he

said that or not

MR. NOVAK: Is Mr. Mack who we,re referring

Similar to an A11en

basically supposed

to everybody else's

a1s o

to?

THE

MR.

THE

haven't asked

conversaLion,

why I decided

COURT: Yeah.

NOVAK: WeII, I would ask hlm.

COURT: Right. I'm just. saying I
him. I know the f irst part, t.he

because it, was reLated to fr€, and t.hat's
to relay to you Ms. Lewis, having heard
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rel-ated Lo you.

MR. NOVAK: why don't we ask Mr. Mack,

first, and

surprised,

then if that was said which I'11 be

frankly, if it was said. But if

essentially a

B

he did say

modifiedthat., I would ask you to gr-ve

whatA11en charge and ignore anybody else told you,

deal with what occurs in the jury deliberation room.

THE COURT: A11 right . What's your

pos i t ion, Mr . BoaLwright. and Mr . Everhart. ?

MR. BOATWRIGHT: As to the f irst. set. of

remarks, I don't think there's anything to be done, ds

you have said and as Mr. Novak said. That's exactly

what all of us calIed upon the jurors to do anyway.

As to t,he second, I guess wait and see if it.

realIy happened. If it did happen, the port.ion of the

instruction you have already read dealing with

reexamining your beliefs

THE COURT: Wel1, it's contradictory to my

instruction, in a way.

MR. BOATWRIGHT: In a wdy, not 100 percent

contradictory but somewhat, yes. The portion of the

instruction that, you read talks about

THE COURT : We 11 , I can deal_ wi t.h that. in an

instruction, I suppose. You deal with it the way you
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deal with an A11en charqe.

situation to deal with.

You

You just have a different

just sdy, 1ook, yourve got this

and we want you to reexamine the

reexamr-ne your vr-ews, et cetera.

BOATWRIGHT: Right.

CLERK: Itrs Juror No. 36.

information,

if you have

MR.

THE

1aw as

to

THE COURT: Number 35. Juror 36

THE CLERK: Yes,

A1ITHE COURT: right. Mr. Mack, eXcuse me

a minute, but Ms. Lewis indicated t,hat when t,he

sar.

talked about the posit.ion over the

understood that.

I uror
she

'r Whatever

you may have said

position is, stick

photos, that

to the juror,

to iL. "your

Did

MR.

THE

MR.

THE

MR.

THE

MR.

THE

MR.

that happen, or did anything happen?

MACK: Nothing happened.

COURT : Did you not say t,hat ?

MACK: No, sir.

COURT: Okay.

BOATWRIGHT: That takes care of that .

COURT: AII right.

EVERHART: ,Judge

COURT: What's your posit,ion?

EVERHART: We would ask t,he Court, not t,o
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necessary.

THE COURT: You would ask what?

MR. EVERHART: I would ask t.he Court not to

address we would ask the Court not to address the

jury regarding the first exchange between the juror

and the court security officer. I agree with

Mr. Novak and Mr. Boatwright. It's just a comment and

a response that doesnrt have any significance, in my

opinion.

THE COURT: Just, so

need t.o expl ore anything that

MR. NOVAK: Thatrs

position

Irm correct,

was said any

anybody

further?

the government, I s

THE COURT: Your position?

MR. BOATWRIGHT: I don't.

THE COURT: Do you want to talk with the

juror, for example,

MR. NOVAK:

de1 iberat ing .

THE COURT:

too want, them to do

What ?

MR. NOVAK:

nothing eIse, is my

THE COURT:

either one of you?

like them to startNo, I'd

I understand that, Mr. Novak. I

that., Irm sure they do.

Irm sorry. I meanL there's

point..
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j uror hersel f ?

1_1

the

MR. BOATI/'IRIGHT: No, I don' T .

THE COURT: You don't, either?

MR. BOATWRIGHT: No.

MR. EVERHART: No, sir.

THE COURT: You donrt want me to talk to

THE COURT : A11 right. .

j us t cal- 1 the j ury back . Thank

jury generally.

MR

I guess

am buying pastries

they got tired of

knew they wou1d.

THE

gentlemen, Ittrl

MR. NOVAK: No -

MR

BOATWRIGHT: f don't, either

EVERHART: No, sir.

I have to

Looks

you very

better

to me like we

much.

t.e11 you - al l II

for the jury in the

bagels. They didn't

mo rn r- ng

say it,

because

but I

MR. BOATWRIGHT: Is there any left over?

THE COURT: I do it al_I the time, but I
don't do it. for lawyers.

(Jury entered the courtroom at 9:25 a.m.)

Ladies and

somet.hing I needed to

kepL you from your

COURT:

s orry .

A11 right.

There was
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the only thing

of the treat, s

I can say is I hope you did

that were in there for you

You're going to be able to reLurn to your

deliberations now, hearing t,hat all of the jury is

present. and accounted for. We will send

task. And

enj oy some

today.

menus, if

it, t,akes

you lunch

Remember thatyou feel as if you need

about an hour to get i-t

t hem.

here. So we need it

an hour before you want to have Iunch.

Thank you very much, and you may return to

t.he j ury room and cont inue your del iberat ions .

(Jury exited the court.room at 9:28 a.m.)

THE COURT: I'm going to give those three
gentlemen there the S cot. t Award .

be in recess. I mean,

anot.her hearing I need

go back to your officesand you-aI1 can

We'11 te11 the jury Mr. Mack, will you

A11

werre going to

to attend Lo,

if you want to

right. .

be in

Sir Walter

You may

I have

t.e11 t,he jury that if they have

letting the lawyers go back to

wil-l- take 30 minutes or so for

and explain so that's what the

a quest.ion, ItrTl

their offices, and it

them to get back here

delay wil-1 be if t.here
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is a deIay.

MR. MACK:

THE COURT:

MR. GAVIN:

THE COURT:

Yes, sir.

Mr. Gavin, you canrt go.

Thank you.

You have anot.her trial -

A11 right.

with Mr. Neal and with

Thank you all.

Ms. Lewis the

Please leave

telephone number

where you can be reached, and

you are, you're available to phone.

frm going to be hereMR. BOATWRIGHT: Judge,

no matter what. So I just wanL to let you know that..

MR . HUYOUNG : Judge , I ' l- 1 be j-n t,he Fourt.h

Circuit Court Law Library.

MR. EVERHART: Mr. Neal has my numbers.

THE CLERK: ThaT covers iI .

THE COURT: Thank you-a11 very much.

You-al-l- are excused, and I ' 1l- continue the hearing I

started just a minute ago.

MR. EVERHART: Judge, 1rou said you want me

to give them to Ms. Lewis as well right now.

THE CLERK: I'11 give them to her.

THE COURT: I don,t know that you want that
on the record.

MR. EVERHART: I'm happy to do it . you said
you were going to begin your hearirg, and I didn,t

make sure that wherever

tha t

Page 216 of 2114
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want to interrupt that.

THE COURT: A11 right. Go ahead. Thank

you.

(Recess taken. )

THE CLERK: Mr. Everhart is on this phone.

He's on my speakerphone, but he can hear. Are you

there, Mr. Everhart?

MR. EVERHART: Yes, I am.

THE COURT: Can you hear al-I right,

Mr. Everhart?

MR. EVERHART: yes, your Honor.

THE COURT: A11 right. Speak up, please.

Everybody else is here. f have a question

from the jury. The question is, "W€, the jury, would

like to see the computer animat,ion of the trajectory

of the bu1let that kiI1ed Officer Gibson," and then it.
has rrAP-L2.|t Is t,hat the exhibi_t?

MR. NOVAK: yes, it. is, sir.
THE COURT: A11 right. What' s your

posit.ion?

MR. NOVAK: We11, No. L, it's in evidence.
So they are allowed to see it.

THE COURT: Any objections?
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MR. BOATWRIGHT: No, sir. Just the only

question I have is that itrs played in the proper

manner.

THE COURT:

the practical consideration.

THE COURT: Wait just a minute. Do you have

any obj ection?

MR. BOATWRIGHT: No, sir.

MR. GAVIN: No, sir.

THE COURT: Mr. Everhart?

MR. EVERHART: No, sir.

THE COURT: So they,re going Lo see it.

Now, the question is how do we play it?

MR. NOVAK: What, we have is it,s also on a

standalone computer, which I will get our computer

person, Ms . Noble . I didn' t know what, the quest.ion

was before r came here. so r will forthwith get her

down here. A11 she has to do is hit a button and play

MR. NOVAK

ir.
THE COURT:

portable computer?

MR. NOVAK:

Okay.

That,'s the issue. The issue is

You mean she has it on a

A PC, personal computer. And

that can be played for the jury in their jury room.

The only thing is she's going to have to hit, the
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going to start

butt.on.

to do,

be the

t6

Judge.

easiest

THE COURT : Wel l , e i ther t.hat or she has to
show them how to hit the butt.on.

t.alking about a PC. Otherwise,

hook up the Elmo.

Or we show a court security

but. t. on .

The ot.her t,hing is we can bring

ir.
For them to see it, you're

werre going Lo have to

officer

t,hem in

THE COURT:

the jury and hit the

seconds?

MR. NOVAK:

THE COURT:

MR. NOVAK:

THE COURT:

way to do it.

MR. NOVAK:

MR. NOVAK:

how to hit the

THE COURT:

here and play

MR. NOVAK:

Put t.he PC up t.here in front of

button. What does it take, five

Flve seconds, yourre right.

Punch it three or four times

Whatever you want

I t,hink that will

of time. I ' 11 go back

lined up.

THE COURT: Te1l the

equipment, to aI1ow it t,o happen

that , and in the meant. ime , I ' m

sel-ecting the other jury.

It's going t.o t.ake a l_it.t1e bit
and track her down and geL this

jury we have

and t.hat. we

Lo geL the

will do
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MR. NOVAK: That I s fine, Judge.

THE COURT: So take the defendants down.

MR. NOVAK: I f igure this is going Lo t,ake

me about a half an hour.

THE COURT : A11 right . I think what. we ' l- 1

do is Judge Spencer usi-ng his courtroom?

THE CLERK: Irve been here all morning. I

have no idea.

MR. MACK: Yes, he is.

THE COURT: Hers got a trial?

MR. MACK: I donrt know yet.

THE COURT: He did have a bench trial. I

think he moved it. I don't know whether he's finished

or not. Wel-1, we'11 work it. out. Maybe we,1I play

it we'l-1 play it somewhere.

You get it down here, and then I think what

werl1 do is this: We,ll take it to the jury room, and

the court reporter and I will go to the jury room and

record that it. ' s being played.

MR. NOVAK: Okay.

THE COURT: I f t,hey want t.o keep that,

computer in there, show them is that the only thing
that's on there?

MR. NOVAK: The only thing that , s on t,here .

THE COURT: And we'l1 show them how to
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operate it. in case they want to.

MR. NOVAK: That's fine.

THE COURT : I s t.hat, al l right wi th the

defense?

MR.

MR.

THE

MR.

THE

in recess, and

back, and then

MR.

BOATWRIGHT: Yes, sir

GAVIN: Yes, sir

COURT: Mr. Everhart?

EVERHART: Yes, sir,

COURT: A11 right.

take the defendants

get t,he other j ury

r-8

thatrs fine.

Thank you . We ' l- 1 be

. Bring Mr. Clark

here.

Mr. Nea1.

in recess.

NOVAK :

question? When I get

who do you want me to

Judge, ffidy I just ask one

her down here with t,he computer,

communicate with, Mr. Neal?

THE COURT: TaIk with Ms. Hooper, and

they'I1 take care of it.

MR. NOVAK: Yes, Judge.

THE COURT: A11 right. Herers

THE CLERK: Court Exhibit 1- .

THE COURT: Court Exhibit. 1 .

Thank you very much. We'11 be

(Recess taken. )
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from the U.S. Attorneyrs Office and myself are in here

with the jury. The jury has requested t.o look at

Exhibit AP-1"2, I believe, and Ms. Noble is on a

computer.

She' s going to show them how to operate it,

and then werre going to leave the exhibit and the

computer in here. The only Lhing on comput.er is t.he

exhibit, right ?

MS. NOBLE: Correct.

THE COURT: Go ahead and show them how, and

we'11 record it.

MS . NOBLE : It' s very easy t.o use . The F5

key wil-l display the program. rL starts with a brank

screen. The over arrow goes to the next screen. If
you want to go back

THE COURT: Wait, a minute. We don,t want

that . A11 I want is t.he moving p j_ct.ure, Ap- 12 .

MS. NOBLE: Okay. This is part. of it.

THE COURT: Turn it t.his way so r-n case you

everybody. I

r,har 1irt.1e

to be up higher.

Perry Mason didn,t have all thls

have another s1ip,

want you to erase

one show.

It needs

A JUROR:

it won'L be played to

everything on there but
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THE COURT: You I re on the record.

Is everything else erased?

MS. NOBLE: Uh-huh.

THE COURT: So all that is here is the

I mean the animation. Now, show them how

You can turn it around so they can see

diagram

to use that.

how Lo use it.

this is the mouse. With your

here to this triangle. Click

play.

I tell- you

that, the picture came

now to disregard the

MS. NOBLE: You just have to move these

Itrs very hard to see.

MS. NOBLE: you can pause it.

THE COURT: Do you know how to

A JUROR: Yes, sir.

THE COURT: Nothing else is on

MS. NOBLE: Correct. I deleted

THE COURT: A11 right. Ladies

gentlemen, werre leaving it to you now.

finger, move the arrow

this but,t.on, and it will

THE COURT: Does it st.op automatically?

MS . NOBLE: It stops automat,ically.

A JUROR: Does the screen have a lighter.

do that. ?

t,he computer?

ir all.

and

now I'm going to te11 the lawyers

up, and I'm going to tel_1 you

picture. That. is not in
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I know you're not focusing on it. You're

on what you wanEed, and I'm going to te1I the

about it and if therers anything else that

be done. But right now, consider yourself

wi 1l- f ol l ow theinstructed, and Irm sure that you

inst.ructions. Thank you.

A1I right. . We ' re l eaving .

(Recess taken. )

ewidence -

focusing

lawyers

needs to

rrAuL op sy " and

I was to1d, f

MR. NOVAK:

THE COURT:

the computer and

thing t,hat flips

showing them how

on the screen is

Payne is on

here, and

by

to use it, the firsL

a s ign t,hat s ays

Gibson, whlch is

MR. EVERHART: He11o?

THE CLERK: Mr. EverharL, Judge

the bench. I I 11 let him t.ake over.

THE COURT: Both defendants are

aIl counsel are here weI1, Mr. Everhart

t.elephone.

I took the computer in, and when

Ms. Nobl-e?

is it

Yes, sir.
When Ms. Noble was setting up

a picture of

thought, that

Officer
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was this demonstration, this animation.

briefly.

around -

The picture that was shown was shown

I realized it and asked her to turn it.

She t.urned it around. I don't think all the

saw it, just about maybe three or four of

MR. NOVAK:

i s in evi-dence . That

reca11 we introduced

THE COURT:

MR. NOVAK:

22

That's all

Judge, that was incorrecL. That

whole exhibit, i s the you

that .

No, I don't.

We had an agreement amongst

us not int. roduc ing the

I ury

them

even

right at the corner where she was working

The picture was from, I would say not neck

it was. Andbut just below the neck up.

it said "Autopsyil on the left side, and then there was

up of the officerrsa picture about the collarbone

face.

And I asked Ms. Noble to erase it. She

erased everything but the animation, and r instructed
the j ury that they could not pay any att.enti-on to it,
that it wasn't evidence and they shourd absolutely
disregard it and r was going to telr you-a11 about it
as weII.

MR. NOVAK: May I please speak?

THE COURT: yes.
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23

autopsy photos, we woul-d show it's a continuum,

that

then

photo I think there

t,he animation. So she

is one or two photos and

just erased part of the

into evidence.

then I made a mistake.

fine. Look, itts erased.

though, Judge, is what I

that is t.he exhibit. I

Ms. Nob1e, I
rrfs there anything

exhibit that. was introduced

THE COURT: We11,

You shouldnr t have put the pict,ure in anyway. It

doesnrt have anything to do with anything.

MR. NOVAK: Judge, we agreed to Lhat .

THE COURT: You may have agreed to iL, but
you know, I asked you in here, in court, rrfs that the

only thing on there, the animation?"
I'Yes,rr that was the answer.

MR. NOVAK: And it is the answer, Judge.

THE COURT: No, but it isn't . That wasn,t
an animat.ion, ME. Novak, it was a picture .

MR. NOVAK: But, Judge, it,s one exhibit.
Thatrs as if you,re asking ffi€, respecLf u11y, t.hat

THE COURT: What. difference does it. make

t,hat the picture i s not, t.hey' re not interested in
the picture. They're

MR. NOVAK:

Thatrs fine. But my

i-nt.erested in the animation.

It r s

po int ,

t.ol-d you was accurate, that.

canrt I mean, when I ca1led
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24

else on Lhere?" The answer was no. f canrL change

the evidence. I mean, that's the evidence that went

in t.hat they stipulated

THE COURT: If yourre prejudiced by it, then

we can do something about it.

MR. NOVAK: We11, ftm not saying that,

Judge. What Irm answering you

THE COURT: Both of you got the I'm not.

criticizing you. But the question I asked was, ,, Is

the animat ion the only thing they asked f or, t.he only

thing on AP-l-2?rr

And I was told, "yes.', And when I took it

in there, that thing

take t,he rest, of it

MR. NOVAK:

to make c1ear,

because it's a

showed

of f ,

A11

and

Judge, when you asked

continuum. It's not

to

gun

the

it,'s

up. So I just said to

that's it,.

right. But. I'm just

me that,

t, rying

it's

isolated part.

the barrel on aItrs

gun.

the

only

like saying the jury wants

We don't disassemble the

barrel. The entire gun is

don't care that

an

see

and give

exhib i t, .

de 1e t. ed

them just

Thatrs my

now.

a difference?

point.. I

THE

Do I need Lo do anything as

MR. NOVAK: No, I

a point with

a result. of that point?

would just we11,

COURT: Is it
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I said does

suggestion would be that if this becomes an

again that they not be instructed that, t,hat

evidence because that photo actually was in

but at this point to me

THE COURT: WeI1, I can te11 you

ir,reaction when I told them to dlsregard

give a hoot about

in t.hat animation,

the picture. They were

and that's al-I they wanted to see.

25

r- s sue

was not in
evidence,

from the

they didn' t.

interested

agree with

in terms of

MR. NOVAK: I believe you, and I

that. I want to make sure we're accurate

what. the record says.

Anyb ody

THE COURT: A11 right. Enough said

else have anything to say?

MR. BOATWRIGHT: No, sir.

MR. GAVIN: No, sir.

THE COURT : I s there such a t.hing as the

Ides of June?

A11 right. Wer11 be in recess. The jury

has had lunch deli-vered now?

THE

Do you want to

comment s ?

THE

anybody el- se .

THE

CLERK: YCS,

inquire of

sir, the jury has 1unch.

Mr. Everhart if he has any

COURT: Well, I assume

I assume he can hear.
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THE COURT: But you better check

THE CLERK: Can you hear us, Mr. Everhart?

MR. EVERHART: Yes, sir.

I just know with the

cut off. so I assume

26

cell phone,

nobody has

THE COURT

he might have

anything else

gotten

to say.

You-a11 take 45 minutes

have questions during t,hat. period

teI1 them that you-aII have gione

MR. NOVAK: Judge, may

office and keep working on that

THE COURT: Yes .

MR. NOVAK: Irm trying

THE COURT: AI1 right .

for lunch. If they

of time, I'11 just.

to lunch.

I sti11 go back to my

brief?

to get it done.

Anything else?

MR. BOATWRIGHT: No, sir.

THE COURT : A11 right. .

(Recess taken. )

(Jury entered the courtroom at 3:20 p.m. )

THE CLERK: Mr. Foreman, has t.he j ury

reached a unanimous verdict in this matt.er?

MR. FOREMAN: Yes, we have.

THE CLERK: Would you hand it to the

marshal, please, sir?
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MR. FOREMAN: (The foreperson complied. )

THE COURT: A11 right. Publ-ish the verdict,

pI ease

THE CLERK: Thank you, Your Honor.

Would the defendant, Terence Jerome

Richardson, please sLand?

Criminal No. 3:00CR383-01-, the

of America v. Terence Jerome Richardson. W€, t,he

jury, unanimously find t.he defendant Terence Jerome

Richardson as to Count One guilty as charged in Count

One of the superseding indictment.

Answer Lo t.he question, a, if you f ound Lhe

defendant guilty, answer the following with respect, to

Count One: Did the offense involve 50 grams or more

United States

of cocaine base? Answer,

Count Two, w€,

yes.

the

Terence Jerome Richardson not

jury, find the defendant,

guilty as charged in

indi c t,ment .Count Two of the superseding

Count Three, not, guilty as charged in Count

Three of the superseding indictment.

So say we all t.his 13t.h day of June , 2OOL,

signed Kenneth Mit.che11, Foreperson.

You may be seated, sir.

Would the defendant Ferrone Claiborne please

stand.
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28

Criminal No. 3:00CR383-02, Lhe United States

of America v. Ferrone Claiborne. Verdict, w€, the

jury, unanimously find the defendant Ferrone Claiborne

guilty as charged in Count One of the superseding

indictment.

Answer to the quest.ion , !, if you f ound t,he

defendant guilty, answer the following with respect to

Count One: Did the offense involve 50 grams or more

of cocaine base? Answer, yes.

W€, the jury, oD Count Two find

defendant Ferrone Claiborne not guilty as

Count Two of the superseding indict.ment,

guilty as charged in Count Three of the

lndictment.

So say we all this 13th day

s igned Kennet.h Mitchel l , Foreperson .

You may be seated, sir.

Ladies and gentlemen of the

these your unanimous verdicts in this

THE JURY: Yes.

the

charged in

and not

superseding

of June , 2007-,

jury pane1, are

case?

THE COURT

excuse t,he j ury?

MR. NOVAK

Is there any reason we can't

Not from the governmenL.

MR. BOATWRIGHT: No, sir.
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THE COURT: Ladies and gentlemen, oD behalf

of the Court and the parties and the lawyers, I want

to thank you f or t,he di scharge of one of the most

important civic duties a citizen can have.

We know that it is a great imposition upon

you and your time, upon your families, upon the time

of your employers, and we know that. it is never, never

easy to sit in judgment on a fe11ow citizetl . We know

t.he toIl that that takes on you when you have to do

ir..
And nonetheless, it is critically important

if our system of justice is to work that we have

citizens such as yourself who are willing to discharge

this critically import,ant responsibility, and we're

truly grateful for what have you done.

And yourre excused to go about your duties.
The only real other t.hanks that I can give you i s to
te11 the jury clerk you're excused from any further
j ury service during your term, considering t.he

contributions that you've made to the process so far.
Thank you very much. you're excused with

our grat.itude.

(Jury was discharged and exited the

courtroom at 3:25 p.m. )
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THE COURT:

the jury clerk of the

the alternates, I'l-1

THE CLERK:

THE COURT:

so theyrre free.

THE CLERK:

calendar, Your Honor.

THE COURT:

THE CLERK:

calendars, werre going

21th, past August 27Lh

Guideline Order.

then. I have a prior

THE COURT:

30

Mr. Neal , if you would inform

names of the sitting jurors and

appreciate it.

Yes, sir.

And your11 inf orm t.he alternates

Yes, sir. We may need your

I Lhought f had it out here.

If you want to look at your

to have to go past August the

to meet the requirements in the

commi tment. .

The 31st? fs it going to be a

THE COURT: How about. August 30? August. 30

at 8:30 in the morning?

MR. HUYOUNG: That will be fine for ffi€, your

Honor -

MR. BOATWRIGHT: Judge, I have a problem

l ong s ent, enc ing, do

MR. NOVAK:

the norm. f frankly

litt1e bit longer than
haven't thought it. out, Judge.

you

I

thi-nk,

think a

or not?
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31

THE COURT: September 21st at 8:30 in the

morning? Is that all right?

MR. GAVIN: Not. f or me . Not f or Re , Your

Honor.

THE COURT: August, 31 at 8 : 3 0 ?

MR. HUYOUNG: Available, Your Honor.

MR. BOATWRfGHT: Yes, sir.

MR. EVERHART: Yes, Your Honor. Did you say

8 : 3 0, Your Honor?

THE COURT: 8 :30 .

MR. EVERHART: Yes, sir.

MR. GAVIN: Yes, sir.

THE COURT: A11 right. Sentencing will be

at B:30 in the morning on August 31.

A11 right. Mr. Claiborne and

Mr. Richardson, would you stand up?

Your sentencing is on August 3l_ at g : 3 0 in

t.he morning. And there's going to be a presentence

report, and the probation officer is going to want. to
interview you in connection with the presentence

report .

And

and then you

report. You

your lawyer

your11

wil-1 get

need to

have counsel present at t.he time,

a copy of t,he presentence

review it, go over it and teII
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32

And Lhen they can

And if

file obj ections.

you don't. do that,, then what,ever

right you have to ob j ect to t,he presentence report

wi 11 be Ios t and wai-ved .

Do you understand that, Mr. Claiborne?

THE DEFENDANT: Yes, s j_r.

THE COURT: Do you underst,and that.

Mr. Richardson?

THE DEFENDANT: Yes, sir.

THE COURT: Has the Sent.encing Guidel ine

Order been signed?

MR. BOAT!{RIGHT: It, has f or Mr. Richardson.

MR. EVERHART: I,m sorry. I have mine right

here to your left.

THE COURT: Thank you very much.

A11 right . We'11 be in adj ournment .

(The proceedings in this matter concluded at,

3:28 p.m.)

I Diane ,J. Daf f ron, certif y that the

foregoing t.ranscript

proceedings taken and

my ability.

is a correct record of the

transcribed by me to the best of

R
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(The proceedings in this matter commenced at

2:00 p .m. )

THE CLERK: Criminal No. 3:00CR00393-01, the

United States of America v. Terence Jerome Richardson

and Criminal No. 3:00CR00393-02, the Unit,ed States of
Amcri r.a v E'c r one ClaiLrorne. Mr. David Novak

represents the united States of America.

Boatwright, I I I, and Mr. Michael

defendant Terence Jerome

Charles A. Gavin and Mr. Jeffrey L

Ferrone Claiborne.Everhart represent the

Are counsel

MR. NOVAK:

Honor.

Mr. John B

theHuYoung represent

Richardson. Mr.

de f endant

MR. BOATWRIGHT: Ready on behalf of

Mr. Richardson, sir.

MR. EVERHART: Ready on behalf of

Mr. Claiborne, Your Honor.

THE COURT : A1l- right .

MR. NOVAK: May I approach, your

THE COURT: Yes .

MR. NOVAK: Judge, we,re

the defendants' sentencing after a

of part. icipat. ing in a conspiracy to

ready to proceed?

The United States is ready, your

Hono r ?

obviously here for

j ury convicted t,hem

dist.ribute
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50 grams or more of crack cocaine. It. provides for a

mandatory minimum senLence of ten years and a maximum

penalt,y of lif e.

We have conferred, and there are two sets of

unresolved objections. The first addresses the weight

of t.he drugs, and the second addresses the role of the

acquitted conduct as it. rel-ates t.o the murder of

Of f icer G j-bson. And I'l-1 be prepared to address those

when yourre ready.

THE COURT: Have you-a11 agreed on the

appf icat.ion of the enhancement 2DL.1(b) (1) for

possess j-on of a weapon, 3A1 .2 f or of f icial- status?

MR. NOVAK: No, Judge. A11 those

enhancements r put under the set of whet.her the court

is going to attribute t,he acquitted conduct as to
officer Gibson, meaning that if the court decides that
you donrt believe the government could prove beyond a
preponderance of the evidence that, they participated

in the murder, then Lhere's no issue as to t.hose.

But if

preponderance of

participated in

the enhancements

I put

the issue of the

you do find that werve proved by a

the evidence that these defendant.s

t,he killing

certainly

them in as

of Officer Gibson, then

are at. issue

a subset, I guess, as to

conduct.
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THE COURT: WeII, you have the burden to

establish the drug weight.

MR. NOVAK: Yes, I do, sir.

THE COURT: And it is the government who has

obj ected to the failure of the presentence report to

use the cross ref erence in Section 2D1-.1(d) So you

have the burden to establish that.

MR. NOVAK: I think I have the burden on

everything.

THE COURT: Is there anything the defendants

have the burden on?

MR . NOVAK : On the i r downward depart.ure

motion, the downward departure motion onl_y comes into
p1 ay

THE COURT: It's a conditional downward

departure motion.

MR. NOVAK: Right, depending on what you

decide to do as to t.he acquitted conduct, that,,s the

murder.

THE COURT: A11 right. Are you going to
cal-1 witnesses?

MR. NOVAK: No, Judge . We , re going to rely
on the trial record.

THE COURT: Do you have any wit,nesses?

MR. BOATWRIGHT: We do not on behalf of
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Mr. Richardson.

Mr. Claiborne.

THE COURT: A11 right.

MR. NOVAK: Judge, do

drug weight first and Lhen arglue

THE COURT: A11 right.

MR. NOVAK: Judge, as

to Mr. Richardson, the probation

THE COURT: Any witnesses?

MR. EVERHART: Nor do we on behal-f of

329 grams of crack

Mr. Claiborne 385

And t.hat

that I had with the

It I s your argument.

hear theyou want to

back and forth?

to the drug weight as

officer found

cocaine for him, and for

grams of crack cocaine.

was, frankly, based upon a meeting

probation officer before the

prepared by Ms. Beverly, and f

notes.

to what

our vl_ew as of drugs.

Level 34,

t rans c ript
just relied

prepared,

we believe

And as to

and as to

had been

upon my

Since then, the Lranscript has been

and we have cited the provl_sl-ons as

to the amountsupport

De fendant Richardson, it should be

Mr. Claiborne, it should be Level_ 3 5 .

I begin by noting for the Court that the
jury did, of course, have a special verdict form from

which t.hey f ound more than 5 O grams . So we are, at
the very minimum, a Level 32.
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Honor -

MR. NOVAK: Was that in the original?

The

to 150 grams.

150 grams, and

500 grams?

And

7

question is that Level 32 runs from 50

The quest.ion now, are w€, f irst, over

as to Mr. Claiborne, are we over

I t.urn initially as to Mr. Richardson to

of Ronal-d Wi1l iams, known as Booty, who

trial

THE COURT: Excuse me just a minute. I

thought the probation officer det.ermined for

the test,imony

testified at

Mr . Ri chardson , 2'7 4 grams

MR. NOVAK: I 'm sorry, Your

THE COURT: Your paper says

probation officer determined 329, and

agree with the probat.ion of f icer. I

probation officer for Mr. Richardson

drug weight of 27 4 .

Mr. Burnside, dffi I wrong in

report ?

was on the addendum.

of crack cocaine.

Honor ?

that the

therefore, you

believe the

has established a

reading the

THE PROBATION OFFICER: No, your Honor, that

THE COURT : 27 4?

THE PROBATION OFFICER: 274 is correct, your

THE COURT: A11 right.
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THE PROBATTON OFFICER:

It wasn I L or j-gina11y, but af ter

and drawing my calculation,

THE COURT: So do

MR. NOVAK: No, I

No, sir,

reading t,he

i t came out t. o

it was not..

testimony

27 4 grams .

274 or not?

as frve

you agree

agree with

with

329 ,

stated in our position papers based upon the testimony

as we put forth. Frank1y, I think that.rs actually a

Iow number when you look at t.he transcript.

And t.he reason I say that is t.his: The

evidence t,hat, gets us well over the 150 grams is the

defendantrs role in what. I described at the trial in

t.he Dogwood Crew, when they were se11irg, beginning

cert,ainly in 1- 9 9l- .

Now, Mr. Williams testified that that went

on until at least 1993 and I've cited the pages in

t,he transcript and that he was supplying

Mr. Richardson an amount of 1-/L6th of an ounce, which

is 1-.7 grams, oD a weekly basis during those three
years.

That was corroborated by Eul_anda HoIIoman

and Jermont Perry. ActuaI1y, Mr. perry went. beyond

that. Mr. Petr^y, who you will reca11, was

Mr. Richardson's cousin, testified and again, we

gave you

ob s e rved

the citat.ions in our papers that he
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the whole way into 1995.

So what we had done is, in terms of an

approximat ion, I t.ook j usL t.he three years that

Mr. Williams test.if ied to, and I gave him two weeks

off of the year,

And I

as i f he had t.wo weeks vacat ion .

multiplied it.

him times three

It. comes Lo 50 weeks,

years a1one, that'sand if you

150 weeks,

gave

times

One of

1- .7 grams i s 255 grams

t.he things I did want

alone.

to point out as

by Mr. Williams had

jury, and the reason

time period for

5 0 girams or more in

had supplied him for

8-ba11, which is

That resul-ts in a total

to Mr. Richardson, t,his testimony

t.o be necessarily bel ieved by the

f or that is t,his, Judge. No other

which we cal1ed witnesses gives us

and of itself.

three months in 1996 with an

a weekly basis.

The other evidence t.hat we had as to

Mr. Richardson came from Frankie Richardson, his

cousin, who testified t,hat he

3 .8 grams,

of a 1itt,1e

on

over 45 grams. That in and of itself is

under 50 grams.

Tony Tyler

Mr. Richardson with a

or four occasions in

most favorable to t.he

testified that. he

quarLer ounce of

L991. If you give

defendant, three

suppl- i ed

crack on three

ir the lighr

occasions -
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That. comes out. to 2L grams, stiIl below 5 0 grams .

If you look at Mr. Woodensr testimony, h€

testified t.hat on the day of the murder that

Mr. Claiborne possessed a quarter ounce of crack from

which he was invol-ved i-n the sale to Mr. Richardson.

Thatrs 7 grams, again, under 50.

My point, first of all, is that I believe

that. t.he j ury necessarily had t.o bel- ieve that the

defendantrs role in distributing drugs from the ,91- at

least t.o the '93 time period because that's the only

amount in and of itself that gets you over the

50 grams.

If Ronald Will_iams is to be believed, ds we

are suggesting that. he

t,hat we put f orward, at

should, based upon the evidence

150 weeks times 1,.7 grams,

that's 255 grams.

And then if you add up the other

Irve just. said, t.he dif f erent time periods

numbers, as

as it
relates to Mr. Richardson, Mr. Tyler and t.hen f inalry

as to Mr. Wooden the day of the murder, you have

329 grams.

If you put asj-de the 7 grams from the date

of t.he murder, you're stil-1 at 320. you,re st.i11 well
above t,he 150 grams necessary to get to Level 34.

And whi I e I f rankly t.hought we could have
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George Drew also t.estified t.hat he had

11-

made an argumenL maybe getting it. to 500, I wanted to

err in favor of the defendant. Thatrs the reason I do

not obj ect. to t.he weight t.o go beyond that, to

Level 36, as to him.

As to Mr. Cl-aiborne, however, thatr s a

different. story because Mr. Williams testified that he

was supplying Mr. Claiborne t.wice the amount that, he

was giving Mr. Richardson during that same time

period.

There was an eighth of an ounce, which is

3 grams, and again, 3 grams at that same raLe that, is

calculated for Mr. Richardson comes out to about

150 grams.

And again, there was some ot,her testimony in

period, there was

trj-a1, but Irve

t,here t,hat '93 to 1j-ke ,95, ,96 t.ime

some general

excluded that

defendant and

Mr.

suppl i ed

Thatrs an

you over

whi ch

addit j-ona1 112 grams.

the 500 grams, with Mr.

WeI1, that alone puts

Williams' testimony,

had to believe to get

evidence about. that. at

And Irve erred in favor of the

only argued '91 and '93.
Ty1er, of course, testified that he

Mr. Claiborne with 4 ounces of crack cocaine.

again,

the 50

r suggest the jury
grams .
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supplied Mr. Claiborne

THE COURT: Irm not following your

Williams' testimonybel ieve

argument

to geLthat t.hey had t o

over 50 because if you add

50.

all the others together, iL

would be more t.han

MR. NOVAK: As to Mr. Richardson, if you

added the Frankie Richardson testimony and the Tony

Tyler testimony, 1r€s, that would put you over 50. But

as to one single period of time those don't overlap
as to one single period of time.

Irm suggesting the fact. that they found over

50 grams, f

Mr. Williams

think, corroborates what our view is, t,hat

they believed his testimony.

they have done it the other way?Could

You're rlght. r agree with that, but r also am saying
none of those tj-me periods in and of itself were over

50. But also the time period during Mr. WilIiams,

t.estimony was corroborated by other evidence that it
actually went beyond the '93 time period.

Lastly, Judge, ds I just. said, Mr. Drew

testified about t/]-6t-Li of an ounce on five to ten
occasions, and Mr. wooden testif ied about t,he 7 grams .

And I think in the light. most. favorable to
Mr. claiborne, that comes out to 576 grams, which puts
us over the 500 mark, and, therefore, his testimony
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would be Level- 3 6 to begin with.

And, frankly, Judge, I was going to start

off with agreeing as to the probation officer as to

both of them are Level 34, but my view is, looking at

the testimony,

Mr. Richardson

I coul-d not in good faith say that

sold under 500 grams.

If you decide otherwise, that's fine, but I

thejust fel-t

testimony

have to

compelled to argue

showed otherwise.

that because

And I t.hink t.hat's al-1 I

say as to the

THE COURT:

drug weight

A11 right. . Counsel for

Mr. Richardson.

MR. BOATWRIGHT: Good afternoon, Judge.

THE COURT: Good afternoon.

MR. BOATWRIGHT: If the Court please, as is

cIear, I hope, from the our position with respect

t.o the sentencing factors t.hat addresses that I

offered that addresses only the question of drug

weight,, we have focused, I think, more on the question

of whether the courL can credit each and every one of
the witnesses with being truthful about the t,hings

that they said.

In the case of f or example, in t.he

case as noted by Mr. Burnside, in the case of Larry
Stith, one of the people that the government says it
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is relying
this case

oD, Larry SLith sLarts off

pardon ile, starts off

had been selling crack

testifying in

testifying by

cocaine in

years.

saying that he

Waverly, Virginia,

Despite

Richardson selling

essentially, into

in 1996.

But. he

Mr. Richardson

on

on and off for six

observation moved to the Ramada Inn

that, h€ said he never saw

drugs, and later oD, he's coaxed,

saying he did see him selling drugs

then acknowl edged t.hat.

and he knew this from pe rs onal

in Petersburg

and stayed there for approximately a one-year period,

during 1,997 and 19 9 8 .

I f t.hat. t s true , then obviously there has

been no testimony that anything other than drug

consumption took place at the Ramada Inn on

Mr. Richardson's part. There was never any allegation

or t.est,imony t.hat. he was selling drugs from the Ramada

Inn at that point.

Remember, Mr. St.ith and we agreed thaL

all the grand jury transcripts were accurate in what

they said. So he was cross-examined on this point,

and he tel1s the grand jury specifically that,

Richardson was not selling drugs.

He had not seen Mr. Richardson with drugs,
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know.

l-n

15

at

He

and specifically, he had not

Waverly Village Apartments

told the grand jury that.

Then he comes to

seen him selling drugs

the playground area.

trial and says, well

first,

period,

He was

he says that, [o, he wasnrt se1 1 ing drugs ,

weII, y€s, he was.

essent.ia11y.

and then later

selling drugs a

And I would

on he says,

lirrle bir,

For those reasons, he shot. himself in the

foot in about two or three different ways, and they
were fatal wounds, I would suggest.

the other witnesses uponWith respect to

which the government relies, Mr. Will_iams, his

those circumst.ances it

more than conceivable

testimony, and I dontt

his testimony either.

testimony was

ir.
Mr.

suggest to the Court that under

is very 1ikeIy and, indeed,

that t.he j ury did not credit his

think the Court should credit

how much crack cocaine was Terence Richardson

selling? "

very vague when you come right down to

Novak asked him how much rf ln 1991-,

rrProbably, maybe a sixteenth a week, 1zou

We werenrt rea11y selling t.hat much.

t'Was he using at. the time?
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1,6

"Not Lhen, f don't think.
rrDo you know when he started using?

"Probably about ,93. About r93 I

The government is relying on this highly

qualified testimony, highly qualified in the sense he

was qualifying his remarks, not that he was qualified

to give the testimony, eualifying everything he says,

modifying it. with the weasel- words "probably, "

"maybe," "I think," rrIIm not sure,r' things of that

nature.
rrAnd t,hat went on when, from L99t to when?r'

"We11, I was incarcerat,ed a 1ot, and he went,

to j ail

Te renc e

in May

wasnrt

of 1993. " Then he

real1y selling. He

says, " I mean,

was just doing it

Mr. Claiborne'soff and ofl, "

si-tuat.ion.

Jermont Perry,

he, Mr. Perry,

who's seeing t.hese matters occur

was 1-3 or 1-4 years of

seen him selling crack two or three

1993 and L994, but he doesn,t know

contrasting that with

Then the government turns to Jermont

involved or what the sale price

supposed to be selling.

Eulanda Hol1oman, same

Perry.

when

dg€, he says hers

times a week in

what quantities are

or what he was

sort. of situation

was

Page 251 of 2114



1

2

3

4

5

5

7

B

9

10

11_

t2

13

L4

15

L6

L7

18

1,9

20

21-

22

23

24

25

L7

cocaine with you? "

ilYes. il

rrHow long did he se11 crack cocaine with

you ?

rrlt wasnrt quite a year. It wasnrt quite

year, I don't think. "

She gets locked up in 1993, and there,s no

further testi-mony from her about what Terence

Richardson was supposed to have been doing thereafter

regardless of when she may have been reLeased from

incarcerat ion .

As I said in our position, therers

uncertainty about the amounts being

secondly, you've got people

of the pie. And they're not

entire t,ime periods that the government relies upon.

Part of the testimony that. they rely upon in

terms of the Frankie Richardson /fony Tyler

provisioning of drugs is supposed t.o have occurred in

the later portions of the conspiracy.

This has to do with primarily the testimony

of it starts off with Tony Ty1er, who, of course,

is a man whors been convicted of perjury previously,

in addition to his other felony problems.

And he says, ,, I sold Richardson

t.alking

able to

so1d, and

about but a slice

talk about the
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quarter-ounce quantities of cocaine basically three or

f our times.rr

Most of the testimony he gave, however,

deal-t with his dealings with Frankie Tiger Richardson

and Ferrone Cl-aiborne. It was Tiger t,hat comes in and

says, r'We11, werre selling roughly l_68 grams.r'

One- third of that is attribut.ed to

Mr. Richardson on the basis that. the three of them

were selling

And

Mr. Burnside went back and in

over roughly a three-month period.

f think the frankly, after the

posi-tion paper was

fact arrived at a

obj ections were filed or the f i 1ed,

lower

figure under those circumstances.

The government is taking the position,

apparently, t.hat

THE COURT : Hi s original f J-gure was 329 .

MR. BOATWRIGHT: The starting figure, y€s,

sir, but on this part j-curar instance, with ref erence

to t,he Tony Tyler and Frankie Richardson testimony,
the amount, he at,tributed t.o Mr. Richardson on the

basis of that testimony originally was 56 grams.

After a review of the transcript,

Mr. Burnside comes down to 42 grams, and thatrs part.

of t.he overaL l reduct ion f rom 329 to 27 4 .

Itrs our position that., of course weighing
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the credibility of the wit.nesses, you had every

opportunity to see each and every one of them testj.fy,

and we can'L just blindly accept t.heir testimony.

The government. is simply saying, for

example, with respect to Ronald Williams, we11, the
jury must have believed everything he said. We11, we

don't know that .

The j ury coul-d have picked and chosen the

portions of his or any other witness who testified

about. drug quantities and arrived at a conclusion that
there was certainly enough credible evidence to
est.abrish beyond a reasonabl-e doubt that. there was at,

least 50 grams or more involved in the conspiracy.

But I don ' t reaI1y t.hink you can

conclusj-ve1y establish that from

their verdict. I don't then leap

leastthey had

Williams said about. drug

That, f think, is a leap that,s unsupported

by the evidence and by logic itself. If the Court,
for example, did, however, not, for example, find
Ronald williams' testimony sufficiently credible, that
would drop 204 grams out of the equatlon.

And you would sti11 be Ieft, with an amounL

anything more than

think that. you can

to and atfrom that and sdy, we1I,

credit, everything Ronald

weight.
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that is in accordance with the jury's verdict., but it

would be an amount less t.han 1-50 grams. And it would

woul-d move Mr. Richardsonbe an amount, then,

from offense Level

that

34 to 32.

I don't think that I should belabor the

credibility aspects of these wit.nesses because you

heard the testimony just as well as I did.

And the purpose of our position paper was to
point out aspects of their testimony that t.he Court

should consider, w€ hope, in det.ermining whether these

various witnesses that the government relies so

heavily upon should be believed and accepted in their

entiret,y or whet.her there shourd be partial acceptance

or indeed non-acceptance of Lheir testimony.

hle urge you for those reasons to conclude

t.hat the amount invol-ved was 1ess than 27 4 and at the

point which he steps down from Offense Level 34 to
Offense Level 32. Thank you, sir.

MR. GAVIN: Good af t.ernoon, Judge .

THE COURT: Good afternoon.

MR. GAVIN: Judge, or behalf of

Mr. claiborne, we would al so l ike to argue that al-r we

can ask f or i s a sentence based on some rel_ iable

evidence.

The government put forth on evidence, and
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there' s evidence in the record t.hat Mr. Ronald

Williams' Lestimony in the

Mr. Tony Tylerrs testimony

says.

record says what it

in the record says

But the question is,

we feel comfortable sentencing

what their testimony is.

probation

reading of

officer has now, based

the transcript, made

a Level 36-

21,

says.

what it

l-s it re1iable, and can

Mr. Claiborne based on

on evidently a

the leap from a

Mr. Burnside originally f ound t,hat

Mr. Claiborne was responsible for 385 grams. Keeping

in mind that. our range for purposes of a Level 34 are

150 to 500, wetve got to get below 150, or the

governmenLts got to get above 500, that their case

rises or fal1s based on Ronal-d Williams and Tony

TyIer.

THE COURT: The probation officer and the
government bot.h say 562 .7 grams .

MR. GAVIN: That was in the addendum.

THE COURT: And they both say Lhat figure.

MR. GAVfN: That ' s correct . Originally 3 95,

now 552 .7 . So t.hey have made the leap, and the

Level 34 to

So now we're in the unf ort.unate position of
not only trylng to get it. to a Level 32 of under
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25 Drewrs test.imony and Shawn

22

150 grams, werre trying to get it back to a Level 34,

which would be between 150 and 500.

As stated, the government's case with regard

to drug weight rises or fal-Is on the testimony of two

individuals; Ronal-d Wil1iams, who also is known as

Booty, and Tony Ty1er.

Ronald Will-iams is the individual that

t.estif ied that between L991, and ]-993 Mr. Claiborne was

selling approximately 3 grams per week. And then the

probat.ion officer multiplied 3 grams per week Cimes

the number of weeks in a year for three years, and he

came up to a high weight to begin with , 420 grams.

That in addiLion to Tony Tyler's testimony,

which was t.hat in L997 and 1-998 he sold Mr. Claiborne

4 ounces, for another LL2 grams. Those two in and of

themselves put

OnlY

part,icular only

the government

report.

Mr. Claiborne over 500.

with one of those two, and in

with Ronald Wil1iams, Lestimony, can

get beyond 500 based on the presentence

That is because the presentence report

indicates that t.he only two other individ.uals to which

weight is

additional

result of

attribut.ed

grams

George

are

are George Drew and 22

attributed to Mr. Claiborne as a

Page 257 of 2114



1

2

3

4

5

6

7

I

9

10

11

13

L4

15

16

L7

18

1-9

20

21,

22

1-2

23

24

25 I was just handed today, and it,s also noted

Wooden three individuals, I'm sorry.

Shawn Wooden, 7 grams are

Mr. Claiborne as a result of Shawn

23

att.ributed to

Woodenrs testimony,

are attributed toand Larry Stith, 1

Mr. Claiborne as a

7 grams

re suI t of Larry

roughl ythey

three

Stith' s testimony.

come up t.o 30 t/2,So, I mean,

30.7 grams with those

enough

not be

go ing

be ing

enough.

to have

accurate

Our

was

individuals' testimony, and

put them over the hoop.

Those three added

persons or

t.he other

those three

that. Ronald Williams'

and rel j-ab1e, and, in fact,

position.is the right

we would say is and

and recalls facts like no

Rona 1 d

Lwo, which would

t. o Tony

to RonaId

Tyler would not be

Those three added Wil l i-ams would

So you're going to have to yourre

to adopt Ronald Williams's testimony as

and truthf ul- t.o get over the 500.

position is

not truthfultestimony

the lesser

t,hi s Court

Court I've

that he was

than 150 position

In so arguirg, what

is aware of fact.s

ever seen, but

distributing

Wil-1iams testified

a week to

find severely

t.he Court Lo keep in

Mr. Claiborne per

incredibl-e insofar

3 grams

which Iweek,

AS and ask

mind that Mr. Claiborne is i-5 years o1d.
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for the record in the presentence report

Paragraph 44, that Mr. Claiborne at some

in 1,991, was actually confined in Poplar

Hospital.

at

point in time

Sp ring s

And Poplar Springs produces a let.ter

indicating t.hat between October 14th, 1-991- and

November 22nd,

hospitatized.

or a month and

dist.ribut.ing.

THE

MR.

1991- he was actual-ly

So that. ' s at least a

an inpatient

mont,h and a hal f

a week that he was not capable of

COURT: How much does that deduct,?

GAVIN: Six times

that would be 1B grams just. from

3 grams per week. So

that.

We were also produced wit.h a record from

of a Henrico county elementary school indicating that
he was in el-ementary school j-n Henrico through April
of ]-99]-, when he was, r guess, moved to sussex county,
which is where the Poplar Springs referral was

derived.

So his t.estimony that every week there was a

distribution, r find and would ask the court to find
it's just not. credible. There was testimony in the
record itsel-f

THE COURT: How long was he in Henrico
public schools?
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25 from October 14t.h, 1-99t to November 22nd,,

25

MR. GAVIN: We11, Lhe presentence report

indicates that. he went to Sus sex f rom 1,992 and L993 ,

which would be consistent with the government's

evidence.

He was not

longer than April of

the second two- t.hirds

was in Sussex County.

THE COURT:

'9A, he was in public

MR. GAV]N:

Henrico County.

THE COURT:

March

MR. GAVIN:

THE COURT:

MR. GAVIN:

THE COURT: Okay.

MR. GAVIN: Three

1,2 weeks at another 3 grams

grams .

in Henrico schools, we know, Etry

1,99:... So a portion or at least

of 199a and L992 and 1993, h€

Was that January to April of

schools in Henrico County?

He was in public schools in

That' s Janudry, Februdty,

April.

Apri1.

First of Apri1.

i-t's three months.So

months. So that's

a week for 35 additional

THE COURT: What was the date of the poplar

Springs confinement?

MR. GAVIN: Poplar Springs was inpat i ent

1,991,, and
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then he was partially hospitalized as a day patient

f rom November 25th, :-.99 :-. to December 13t.h, L991. So

that would be basically another t.wo weeks and another

6 grams.

Now, I might. as wel l

THE COURT: What was the period of

hospital j-zaLion?

MR. GAVIN: hospital-ization was from

22nd.

The

October 14th to November

THE COURT:

MR. GAV]N:

THE COURT:

MR. GAV]N:

THE COURT:

MR. GAVIN:

not an inpatient for

two weeks.

THE COURT:

MR. GAVIN:

THE COURT:

pat ient, mean?

That's five weeks.

Yes, sir.

How much is that?

Five to three would be l-5 grams.

What, was your next point ?

Then he was a day patient and

an additional- 1B days, so another

We11, where is Poplar Springs?

Poplar Springs is in Petersburg.

A11 right. What does a day

MR.

attending day

him from being

THE

GAVIN: Day patient.

treatment. classes.

just means he was

It doesn't prevent.
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Six more grams?

MR. GAVIN: Yes, sir.

THE COURT: So your content.ion is thaE f rom

562.7 there ought to be deducted 67 grams?

MR. GAVIN: Yes, sir.

THE COURT: Thirty-six for the time he was

in Henrico schools, and 31 for the time that he was in

t.he Poplar Springs Hospital in 1,991,?

MR. GAVfN: Yes, sir.

Now, I am mindful of the governmentrs

he was going back and forth, accordingpositj-on that.

to them.

THE

yourre in the

MR.

THE

hospital.

GAVIN: That's

COURT: I guess

are slim

correct. But

you can, but the odds of

and none.

COURT: You can't go back and forth when

doing it. successfully

MR. GAVIN: position j-s

Sussex and

that, hi s

that they were

events were

goes to the

The i- r

mother was dat.ing someone

traveling back and forth and that these

It. still-

l_n

taking place on the weekends.

credibilit.y of Mr. Williams.

Some other things

on the credit.abil ity of Mr .

reca11, Ronald Williams was

to point out

the Court may

that I'd like

WilIiams,

a business

AS
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25 t.hey want.ed him to

t,he two of them . Eul anda

28

a week. Actually, he

moving 3 to 4 ounces a week,

Holloman testified t.hat they

quot.e/unquote,

And

weren't moving

testified that

3 .5 grams

t,hey were

with Eulanda Holl-oman.

Eulanda Holloman tesLified that they

were only moving like an ounce a week.

And as the Court reca11s, all these people

live within a slingshot. distance of one anot.her. They

all live close to the same houses from one another.

And also Ronald Wil1iams, with t.he proximity

of these persons to one another, it's reasonable to

infer that some of the weight that he might. be

attributing to Mr. Claiborne is overlapping with some

of the we ight t.hat he t s deal- t wi th wi th other

individual s .

So, I mean, f Lhink he's guessed on the high

side, and I would submit to you the very, very, very
high side of any type of testimony.

Eulanda Hol-1oman also test.ified that she

di-dnrt see at that time in i.991,, 1-gg2 and 1993

Mr. claiborne distribut.ing, and she was right there in
t.he same proximity.

So Mr. Wil-liams had some things t,hat he was

looking for from the government, I

would submit that. he said whatever

believe, and I
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say to get him those things.

The next thing would be Tony Ty1er. Tony

sold Mr. Claiborne 4 ounces in 1-997Tyler says that. he

and 1-998 for a total of LL2 grams Miraculously,

frame, 1-997 andnobody else real1y during

1998, has testif ied t.hat Mr. Claiborne was moving t,hat,

kind of weight, the 4 ounces.

Everyone as a mat.ter of f act, Frankie

Richardson t.estified before the Court that he was

involved in basically a business with Calvin Uroff
(phonetic), who they ca1led ,,Man, " and they were being

supplied by Tony TyIer.

But Frankie Richardson didn't say anything

about Mr. Claiborne being supplied by Tony Ty1er, and

if they're as close-knit in that community as they
would have you believe, Lhen they would know exactly

who was being supplied by Tony Ty1er.

Mr. Tyler basically came in here and made

these allegations, but, therets rea11y no other

corroborati-ng evidence to support t.hat he was moving

that. kind of weight. As a matter of fact, Mr. Tyler

admitted that he had no money.

And it def ies logic to t.hink that. Mr. Tyler

would keep giving him weights of crack cocaine when he

was not being paid for it, and he finally admitted

Lhat t. ime
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30

that to Mr. Everhart, that he was not being paid for

ir.
The other individuals that testified around

that time frame say that Mr. Claiborne was

weights, but they were small weight,s. And

selling

they were

t,hatoccasionally, and nothing

Mr. Tyler would have you

like the 4 ounces

believe.

So, Judge, I woul-d have to say that. if you

have t,o look to reliability evidence, I don,t. know

that we can rely on any evidence from Mr. Williams

and/or Mr. Tyler based on their t.estimony oLher than

what the jury at.tributed, which would be 5O grams or

higher.

So we woul_d submit that the proper

sentencing range should be based on 5O grams to

150-gram range or 32.

MR. NOVAK: Judge,

this point by

about Poplar

THE

evidence, or

Irm

MR.

MR.

Mr. Claiborne

very briefly Lo address

I have not seen anyt.hing

Nothing was given t.o me

Did you offer anything in

give it to Mr. Novak?

I thought you had it.

No.

Judge, we didn't, and we didnrt

to us as Mr. Claiborne's father

Springs

COURT:

did you

sorry.

NOVAK :

GAVIN:

Page 265 of 2114
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walked i-n

THE COURT:

MR. GAVIN:

THE COURT:

about shows that he

MR. NOVAK:

Actua11y, it doesn ' t .

he wants to int.roduce

THE COURT:

document ?

3r-

A11 right.

There it is -

And the presentence report t,alks

was in s chool , I bel- ieve .

WeIl, not to what he said.

I was going to address it. If

this, that' s fine.

Do you want to int.roduce that

MR. GAVIN: Yes, sir.

THE COURT: Any objection?

MR. NOVAK: No, sir.

THE COURT: Claiborne Hearing Exhibit 1 will
be may I see it?

MR. NOVAK: My point., Judge, is t.he math,

with all due respect, that your Honor calculated, t,he

numbers were off by ten.

THE COURT: We11, it might be. My math is
not very good. I thought I was taking his figures.

MR. NOVAK: Taking his figures, we've got an

extra Len there because five weeks, which he agreed to
during a hospitatization at poplar Spritr9s, Item 3 is
he said 15 grams.

THE COURT: Then you add two more weeks for
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me. I thought, he said

6 grams.

MR. NOVAK: Right .

get 21-, not 3 1 . You gave him

THE COURT: Yourre

MR. NOVAK: So 2L.

32

But. you add 1-5 to 6, you

3 1 total -

right.

Then even if now, on

of the PSR

Henrico

record about

the school issue, if you look at page 48

for Mr. Claiborne, Lherers nothing about

schools, and there's no evidence in the

Henrico school-s.

The only thing that you do have is the last

time that, he aLtended school was in ,92 t.o ' 93 in

Sussex, and not

consist,ent with

only does

what our

it say

proof is,

every day

which is

but it also says he

mi s sed basj-ca11y, for he went, h€ missed

He missed 83 days and attended 93 days,

which is consistent with what you even heard

one.

how he would come down on weekends

from down in Sussex

So this

you

when he moved away,

they wanL

therers no

to say

time period of the

should be taken off

evidence to support that

even if you did, even if you

THE COURT: Excuse

that the presentence report

gave him

three months that

in Henrico,

whatsoever, but
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MR. NOVAK: It

THE COURT: - -

him a chance to address

presentence report shows

1-992 and I 93 .

doesn't say t,hat .

showed that. And f'11 give

it and Lel-1 ffie , but the

that he was in school during

48. rf they

to hear iL, but

even if you

MR. NOVAK: That's it

THE COURT: And doesn,t show where he was in

1-991, is the point, I suppose.

MR. NOVAK: Right., Pdragraph

have something different, I'11 be glad

even if Judge, even if they did and

t.ook the three months

THE COURT: I see. Itts , 92 , '93, not

when he's in

hers missing

MR. NOVAK: Right. . And that ' s

Sussex, when he's living down there, and

school.as many days as he's going to

MR. GAVIN: Judge, may I interrupt

Mr. Novak?

MR. NOVAK: Sure.

THE COURT : I f i t wi 1l_ make the argument go

more ef f iciently, t.hat will be f ine.

MR. GAVf N: It wil-l because it's my error.
This transcript was handed to me as Mr. craiborne,s
father walked in, and I transposed the numbers.

The date of discharge, f rom t.he Lranscript
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34

from Henrico County, is not. ApriI 1st. It,s

So there should not be any reductionJanuary

based on

4rh

school.

THE COURT: A11 right.

MR. NOVAK: Thank you, Mr. Gavin.

So then in the light most favorable to the

def endant, youtre taking 21-

Poplar Springs t.ime period,

under my math , 54L.

And the rest is a

Irm not going to belabor.

grams off the 552 for the

and t.hat come s out to,

credibility issue, which

Werve already argued that,

is one thing I

the Court please.

and I know you've considered it.

THE COURT : Al- I right .

further argument. on drug weight?

MR. BOATWRIGHT: There

neglected to sdy, Your Honor, if

THE COURT: A11 right.

MR. BOATWRIGHT: In t.he

whose?

Anybody have any

addendum on page

THE COURT: Just a second. Addendum to

MR. BOATWRIGHT: To Mr. Richardson's.

THE COURT: Just a second.

A11 right. That's the addendum. What page?

MR. BOATWRIGHT: Page A2 .

THE COURT: Page A2?
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MR. BOATWRIGHTl. A2, yes, sir, the next, to

the last paragraph, which starts off with the name

"Shawn Wooden." That very brief paragraph where Shawn

Wooden observed Claiborne with 7 grams of cocaine on

the day Officer Gibson was ki11ed, if this amount was

to be purchased by the defendant, add 7 grams.

First. off, if Mr. Wooden was estimating what

he thought he saw and, secondly, we t,ake the posiLion

t,hat even if you bel ieve that t.hat , s a reasonably

accurate estimat.ion, that shoul-d not be attributed Lo

Mr. Richardson as part of any drug conspiracy

calculation.

The testimony that Mr. Wooden gave was that.

this transaction invol-ved Mr. Claiborne as the se1ler

and Mr. Richardson as t.he buyer, and we respectf u11y

suggest to the Court that there's not.hing to suggest

that Mr. Richardson was anything more than an end-use

purchaser.

Under those circumstances, he canrt. be

involved in a conspiracy

time because hers not a

wi th Mr . C1ai-borne at that

participant in Lransactions.

Hers simply a

For

should not. be

THE

recipient, a

that reason,

att.ribut.ed to

purchaser.

we t.hink that those 7 grams

him. Thank you.
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MR. NOVAK:

that, Judge?

THE COURT:

Turning to page 5, excuse me

Do you want me to respond to

I want to ask you a question.

sorry, pdg€ 2 of your

do those quantiUies inopening brief on drug

the second paragraph

the Lop of page 3 add

MR. NOVAK:

THE COURT:

say?

weight,

and the

MR. NOVAK: Right. That's

with the number. I sat down with my

I'd be embarrassed if that. didn,t.

this

one that carries over to

up to 329 grams?

I hope so.

Was that what. you're t,rying to

how I came up

cal-cu1ator, and

IT

I did just want t.o make one comment. Are

you done with that, Judge?

I just want to make one response to

buyer / sel1er argument.Mr. Boatwright on

wasn't raised. So I didn't. brief it.

But therers ample case 1aw from the Fourth
Circuit that says that buyer/seI1er relat.ionship
doesn't exist. in a conspiracy on an isolated occasion,
but when you have an ongoing relat.ionship, ds these
defendanLs did, since L99L to'98, that is part of the
conspiracy, even if it was a buyer/sel_Ier

relationship. And it would be attributed.
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I don't have the cases handy because it

wasn ' L. rai sed in the

THE COURT: But. it's the 1aw.

MR. NOVAK: I'm sorry?

THE COURT: But it's the 1aw.

MR. NOVAK: Itts clearly the 1aw. With

that, Judge, I have nothing else to say.

THE COURT: AlI right. With respect, to

Mr. Richardson, Irve looked at the presentence report

37

and briefs, and I believe

for Mr. Richardson is 329

cal-culation and based on

that the correct drug weight.

grams based

the amounts

testimony cited on page 2, last fu11

refers.governmentts brief

As to Mr. Claiborne, the amount of drugs

based on the addendum and the information cited, the

transcript, that was cited in the government,s brief,
should be 562.7 minus 2A, which is the amount of t.ime

on t.he original

Lo which the

paragraph for the

that he was in

inpatient from

outpat.ient for

the hospital in

October 14th to

1B

L99l at Poplar Springs

November 22nd and

So that

and the testimony

If i-t's

days thereaft er.

would be a t.otal weight of 54L.7 ,

cited at those pages confirms that

believed, the testimony of those

t,he jury generally in
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ef f ecting the conviction by t.he vote of guilty.

And the testimony of the government has

proved by a preponderance of the evidence the drug

weight.s as I have f ound them, even if , as the

def endanEs argue, t.here are mat.ters which could af f ect

the credibillt.y of the witnesses who testified to the

amounts that were involved in arriving at. those drug

weights.

f think that takes care of the flnding on

right. The next issue is the

t.he cross reference in Section

NOVAK: May f proceed, your Honor?

f would start with one other brief I, d cite
if f cou1d, and that ' s this: As the Court well knows,

maximum is

drug weighEs.

A11

application of

2D1_.1- (d) .

MR.

the jury found 50 grams.

1ife, and the mandatory

Mr. Richardson

but rea11y I think purely

upon the evolving l- aw f rom

because

So the statutory

minimum is ten.

has raised an Apprendi issue,

it, depending

Court

to preserve

the Supreme

THE COURT: It.'s correct, isn,t it, that our

Circuit has held that t.here isn't any Apprendi issue
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Who was going to argue this, Mr. HuYoung or

Mr. BoatwrighL?

MR. HUYOUNG: The 1ega1 aspects, y€s, Your

Honor

THE COURT: Huh?

MR. HUYOUNG: I'11 argue the 1egal aspects.

Mr. Boatwright will- argue the f acts.

THE COURT: Okay. But our Circuit has held

that. there isn't an Apprendi problem created if the

sentence is within the life if the maximum sent,ence

is life under the Guidelines, isn't that right?

MR. HUYOUNG: Your Honor, t.hat ' s correct, as

far as on the face value of what the prescribed

maximum sentence woul-d be.

Of course in my brief, I point out that it's
our position that the prescribed maximum statutory

sentence will be what the Guidelines indicate, and. r

t.hink I brief ed that in my brief , your Honor.

THE COURT: That issue has, however, been

dealt with in our circuit, too.

MR. HUYOUNG: Correct, by United Stat.es v.
Kint or .

THE COURT: And you're preserving the issue

in ot.her circuit,sbecause t,here are ot.her decisions
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MR. HUYOUNG: Correct .

THE COURT: Or our own Circuit, has reviews

before it which might result in a change. Yourre

entitled to do that, and it' s preserved. But for

these purposes, your argument is rej ected.

MR. HUYOUNG: Thank you, Your Honor.

THE COURT:

MR. HUYOUNG

MR. NOVAK:

of the murder of

It' s fu11y preserved.

Thank you.

Judge, dtry issue becomes the

Officer Gibson. As we havero1 e

fu1 1y

fact

briefed i-n our

that

pos i t ion

acquitted

paper,

in the

of course, the

murder does not

pre c lude

they were

the Court from considering it

And we have given t.he Court basically two

different. routes to address iL; one of which is a

direct contravention of the jury verdict, and the

other one is not. In fact, it,s frankly consistent

with Mr. Everhartts argument to the jury.

The first of which is the one that I believe

would you could argue contravenes the jury's

verdict is t,he appl ication of the cross - ref erence to

the murder guideline. And that's the first one I'11

addre s s .

But, Judge, I will say this: I think the

first question the Court has to answer, respect,fully,
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is whether the Court fi-nds that these t.wo defendants

participated in the killing of Officer Gibson and

whether the government has proved that beyond a

preponderance of the evidence.

I f the answer t.o that i s flo, there r s no

further reason for us to discuss either the

cross-reference or the upward departure. If the

answer to that question is y€s, t.hen the issue becomes

the Ievel of int.ent.

THE COURT: What.'s the evidence on

participat.ion? What's your record on participation?

MR. NOVAK: We11, there's mul_tip1e pieces of
evidence which we point to.

First of all, Judge, I note the Court has

just, in attributing the drug weight, the Court just

credited Lhe test.imony of shawn wooden by attributing
7 grams of crack cocaine to each of these defendants,

as we argue rightfully so.

But the Court. has necessarily credited his
testimony. So to be consistent t.hroughout t.his, f
would ask the Court to agai_n credit his testimony.

But I begin, as we do with our papers, by

saying you have the dying declaration from officer
Gibson that was testified to initially by Deputy

Aldridge and then in painstaking detail by
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Mr. Gibsonr s long- t.ime f riend, Trooper Jarrid

Wi11iams.

with,

medium

hair on the top,

dreadlocks pu11ed

white T-shirts at

Mr. Claiborne, but

because at t.he t ime

the second being ta11,

back with a ponytail.

the time.

42

skinny,

They both had

the jury was, as

difference at all

t.wo defendants is

UP,

And you had

the medium build

t.he description that you start

and the two black maIes, first

buiId, short. with maybe ba1d, odrrow or narrow

Of course, our argument. to

we argue here again today, the only

between that description and these

t.he fact that we argue that. the height was mixed

real1y as t.o the height. of Mr. Richardson a1one.

And Mr. Richardson

our vr_ ew

obviously is short,er than

of that is t.hat it's

he was obviously in a

out there wi t.h a t ape

assailants.

But. al so the

t.hat Officer Gibson was attacked,

He wasnrLfight for his 1ife.

measure that was measuring his

fact., ds you reca11, there was

that was kind of behind the apartment

init ially ran

hi11, dccording

ran back.

That's where Mr. Richardson

that berm

compl ex .

out with gufl, stood

of Evet.te

on Lop

Newby,

sugge s t.

of that.

and then

the

to testimony

And

Page 277 of 2114
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there is a difference in the height. But in all other

aspecLs, that dying decl-aration by Of f icer Gj_bson,

whlch I believe, f rankly, both sides argued to t,he

jury was credibl-e

THE COURT: Did that occur after the shot or
bef ore the shot. ?

MR. NOVAK: Which?

THE COURT: Mr. Richardson running up the

berm -

MR. NOVAK: After the shot as he was laying

on the ground.

THE COURT:

MR. NOVAK:

yourre shot by anybody

going Lo look 10 feet

he went through. When

up a berm, it,s going

THE COURT:

hair?

MR. NOVAK:

THE COURT:

witness as having dreadl-ocks

MR. NOVAK:

THE COURT:

So it af f ect.ed his perception.

Absolutely. First of all, if

and you' re looking up, they' re

ta1l because of the event that

you place that. person running

to certainly distort it. f urt,her.

What about the difference in the

I'm sorry?

Officer Gibson described the

Right.

And he didn't have dreadlocks.
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back that if a cap is

that could describe that as dreadlocks.

MR. NOVAK: Well-, pigtails t.hat

worn is consistent

44

were pu11ed

with somebody

You saw the

picture of what

of his arrest,

Mr. Richardson looked like at the time

which was, as I recaI1, two days

day after theaf ter not two days, maybe the next

at t, ack .

Some people call cornrows dreadlocks. I

think when it's pulled back and sticking out under a

ponytaj-1,

using his

certainly

also said

any evj-dence

dreadl ocks ?

Your argument is,

someone is dying, they may

the hairstyle is cal_l_ed but

was reasonably proximat.e to

acLually wore. Isnrt that

certainly a dying dec1aration by a guy who,s

l-ast breath to describe somebody, I think it

could be construed as dreadlocks. And he

THE COURT: Wait j ust a mj-nute. There j_sn, t

that some people call cornrows

That's extra-record

MR. NOVAK: That ,s exactly my argument,

better said by the Court t.han I

THE COURT:

I assume, that when

not reca1l precisely what

that his descript,ion of it

what Mr. Richardson

your argument?

A11 right.

But I would also point out the
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T- shirt that
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white T-shirt issue, the

was t.aken from the

additional factor. Of course, he described both the

assailants as having a white wearing white

T- shirts .

Then you

bedroom of Mr. Richardson in the early morning hours

of the day after t.he attack which woul-d reaI1y be

THE COURT: That.'s the shirt with the

mari j uana l-eaf ?

MR. NOVAK: The shirt with the marr_ J uana

irleaf , which is

consistent with

torn, and it's got dirt on

a scuffle. And it's described by

Evette Newby, who's looking out the window, BS being

the shirt. that Mr. Richardson is wearing.

And how else could she know that, unless she

did see the T-shirt? she can'it have ESp knowing what

kind of clothes that he has lying in his bedroom,

certainly cannot have ESp as to the fact. that it would

be Lorn and have the di rt on i t unl- e s s she did indeed

see him wearing that T-shirt.

And of course, that was the person that, had

the greatest opportunit.y to see because Mr. Richardson

is the one that travel,s to the top of the berm

immediat.ely af ter the shooting. So

T- shirt in, t,hat al so corroborates

when you add the

the description.
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Then you have Officer Gibson. Of course,

his initial comments that. he made to Deputy Aldridge

was that he had followed Lwo men into the woods, were

engaged in a drug transacti-on back in those woods.

And you heard overwhelmingly, Judge, that.

the area in the waverly village Apartments was these

def endants I drug turf . You, f rankly, saw t.he ma j ority
of the drug deal-ers down in Waverly, unf ortunately,

and you didntt see any body doubles that applied to
these two -

You saw who sold drugs down there, and it

in concert, which

t.his description

was these two defendants.

is another point

of Officer Gibson

that are together

as werve noted.

And it

when you

They sold

t.alk about

Hers describlng t.he two people

that fits in al_L the ways except for

happens that it fits these

who are regularly together selling drugs on

turf. So you have that before we even talk
corroborat.ors.

t,wo guys

their

about,

Then, Ers we argued to the j ury as we1l, the
murder occurred on a saturday, and as you heard during
that time per j-od, Mr. Claiborne was t.raveling on the
weekend from Hopewell to waverry to seIl drugs. And r
don't. believe in coincidences, and. I would argue to
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Saturday. It happened

Mr. Claiborne, to sel-1

doing when this murder

the Court that neither should the Court..

It. was not a coincidence this happened on a

was in Waverly,

thatts what he was

that guilty p1ea.

sent.enced to five

dose of

the

because he

drugs, and

occurred.

Also, of course, when you get to the

standard of the preponderance of t.he evidence, we have

the fact t.hat these defendants pled guilty in t,he

state system, which is beyond a reasonable doubt

st.andard as opposed to preponderance.

Mr. Richardson has admitt.ed Lhat he

participated in this kilr ing. of course, in t.he state
system, he admit.ted it as to involuntary manslaught.er.

Now, you heard various explanations for that at triar.
But the court should consider the fact t.hat he exposed

himself to ten years imprisonment by

And of course, he was only

years, but sti11, that is a healthy

incarceration to serve if you're not

part,icipated in this kil1ing. But rhat

alone put him there.

person that

guilty plea

By the wdy, there's no Bruton issue in terms

of sentencing. So you can also consider his

admissions during a guilty plea as it rel_ates to
Mr. Claiborne and vice versa.
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Of course, Mr. Claiborne pleads guilty to

accessory aft,er the fact. to involuntary manslaughter,

adopting all the facts as read during the guilty plea

of Mr. Richardson but with t.he additional f act being

that when he after the murder saw Deputy Ernest, Gi1es,

he failed to report his knowledge of the murder when

in fact he knew he was at the scene.

So, of course, he had the knowledge when he

had this conversation with Deputy Gi1es. So their

guilty pleas

a ki11ing.

al-one establish that they participated in

Now, we

down the road as

can argue about the leveI of intent

it applies to which route the Court

should 90, but those guilty pleas are completely

consistent wit.h what our second approach is as to

r.he

THE COURT: Irm hearing participat.ion right
now

MR . NOVAK : Al l_ right . We haven , t, even

talked about the eyewitness testimony, which I'I1

address now, which is t.he test imony of Shawn Wooden

and Evett.e Newby.

Obviously, there was a Iot. made of their

testimony at. the time of trial-. Evette Newby

obviously is a drug abuser, and she obviously had some
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problems . But how el- se could she know t.hat she could

identify the shirt that was worn by Mr. Richardson?

How el- se could she ident i f y Mr . Richardson

and Mr. Claiborne, t.hat they were both back there,

part,icularly when Mr. Claiborne was rea11y living in

Hopewell and only coming up on the weekend unless they

were in f act. there ?

How el se would she know t.hat Mr. Wooden,

u1t imately, would say t.hat he was back in the woods as

well as then this fake aribi that Mr. Richardson had

would faII apart? How else would she know that would

come to be unless she did indeed see them outside of

her window?

Then we get to Mr. Wooden, and obviously
Mr. Wooden gave a couple different stories. When he

first was conLacted, he said he doesn't know anything.
The second time, he said it. was Mr. Richardson and

Mr. claiborne but t.hey were in the back of the woods

and he was in t.he f ront .

But what he did on that second occasion
we11, it

occasion,

in Sussex

is in fact true that he did ]ie on that.

when he testified in the

County he never said

that committed the murder

preliminary hearing

it. was somebody else
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offense. He took himself out from behind the woods,

and I suggest to you

to he didn't want

getting charged with the murder.

he was charged with obstruction,

t,he story as he testif ied to.

But the end of the

that he did it because he wanted

to get himsel- f invol-ved in

50

And ultimately, when

that's when he told

day with Shawn Wooden is

that he was in Lhe woods

by Mr. Richardson using

obviously Mr. Ialooden' s

stuck together, they

being at the trailer

have been subj ect Lo

this: Why would he

unless he was there?

testify

Because

Mr. Wooden as his alibi, it,s

alibi as well because if they

could bot,h al ibi each other as

and neit,her one of them would

prosecution.

The only

if he was in fact

he did lie, but he lied

never pointed to ot.hers

That

t,hat we re given

on two separate wel_l_

interviews laid ouL this

Mr. Wooden's trailer

Of course,

No. 1-, frankly, I've

reason for Mr. Wooden to do so was

in t.he woods , and al_ l_ he did

to minimize his role. He

as the assailants.

Y€S,

brings us then to the fictitious alibis

by these defendants. Mr. Richardson

act.ua11y three s eparat e

was atal ibi t.hat he

watching television.

you know that's not true because

never heard of a case where a
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defendant puts on an al-ibi and the atibi testifies

against him t.hat he was Lhe person that did the crime.

But. not only do

rebutting that,

you have Mr. Woodenrs

testimony you also know from the phone

records and the telephone times which were stipulated

to at triaI, that they do not match by a window of a

hal f an hour, the key hal f an hour, that being t.he

window f rom l-1-:00 to 11:30 as to Mr. Richardson,s

story that he had moved everything up a half an hour

in order t,o cover the ti-me of the murder.

I would suggest to you, as I did to the
jury, that that. was consciousness of gui1t.

Mr. Claiborne , s al_ ibi was even more

ridiculous. Mr. Claiborne when interviewed

Duncan on ApriL 28th said that he was asleep

t.wo young

not only

men, Jontay and Eon Shaw t.estified that

saw him l-eave at the time of t.he murder

in the morning around nine o ' cl-ock, when

by Melanie

at his
Uncle Roosevelt's place

1:30.

and did not. l-eave t.here until

Of course, we get to t.ria1 and his own

witnesses said t,hatrs not true. His cousins, those

to leave to

friend, you

him in the

go pfay

recal 1

f oot.ba1l

that.

they

earl y

or Lo go

testified

they got up

somebody' s

that. they saw

to

t hey

The
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the murder site, ds you went from the trailer down

towards the shortcut you could take from the ball

field down Lo the murder site shortly before t,he time

of the murder, around eleven o'cl-ock.

Al-so, then, you have his other alibi

witnesses, Mdrilyn and MicheIle Claiborne, who said

they saw him walking on the street direct.ly in front

of the at the intersection by his uncl-e's apartment

at 1,1 -.20 or 11:30. They had a 15-minute swing, I
giuess, either way.

But again, complet.ely inconsistent with his
rrf was asleep at. my uncl-e's place unt.i1 1:30."

THE COURT: You say the false alibis are

anot,her reason Lo establ-ish

MR. NOVAK: Consciousness of gui1t.

THE COURT: -- participation.

MR. NOVAK: Then of course

THE COURT: What about beyond participation?

declarati-on of OfficerYourve now said the dyj_ng

Gibson, the testimony of

alibis, the guilty pleas

descriptions

Newby and Wooden, false

in the stat.e courts, the

MR. NOVAK: f 've not addressed t,he

admissions that each of them made to wit.nesses. Do
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there.

example, Mr

redacted at.

of course,

him that he was

is redacLed by

Mr. Richardson

that need noL be here

THE COURT: That. establishes that they were

MR. NOVAK: Yes. Because as to for

Tyler testified of course, his was

the time of trial- for Bruton issues, but

at sentencing.

He had testified that Mr. Claiborne had told

got to triaI,

But the ot.her

the shooting.

interesting one is t.his:

relates to Mr. Claiborne -Derri ck Marshal l- as i t.

Derrick Marshall, 1zou

from Farmville.

He had been sel l ing drugs down t.here

multiple f can,t. evenessentially

remember how many convictions for drugs, was

who lived his entire 1ife in Farmvil-l_e, which

basically on t.he other end of the state from

Itrs cert.ainly

His

a substantial_ dist.ance

there, buL

the time we

had done

of course although this

that

wil-l- reca11, was a drug dealer

somebody

is

V'Iaver1y.

forever in

on1 y

wi th

for

knowl edge of t.hi s case was he was

Mr. Claiborne when Mr. Claibornein the lockup

got arrested drugs. He had not

no information on

been charged with

the news at t,hatmurder. There is
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like that.

He's in the lockup back there with

Mr. Claiborne, and he's crying. Mr. Claiborne is

crying about how he had been framed, and Mr. Marshall

had asked him, "What is it they say you did?"

And he said, "Se11ing some drugs. "

And Mr. Marshal_l_ said, rrWe11, if theyrre

doing thi s , t.here t s something el se going on . What

else did you do?"

And that's when Mr. Claiborne said he was at

the murder but he had only cleaned up.

Of course, there' s no evidence as to the

actual murder that that's what. occurred, but I would

suggest to you that that is what. gives it its

credibility. If Mr. Marshal-1 was enhancing or trying

to get a sentencing break which obviously he was

t.rying to get some help on his time he would have

said the right thing. He woul-d have taken f acts t.hat

he knew and said them accurately.

Instead, I would suggest. that. you have

somebody who is isolated from the situat.ion. His only
knowledge is what could come from Mr. Claiborne, who

was spinning it t.o the best he couLd t.o somebody else
in j ai1 .

THE COURT: What admissions did
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Mr. Richardson make?

MR. NOVAK: Mr. Richardson made admissions

to Joe Jones. frm sure you

Mr. Jones,

grand jury

he had seen

who testified at

testimony that

Mr. Richardson

will never forget

tria1, who recanted his

had been at Dobie's andhe

killed a cop.

By

course, Lord

was all over

true and what

But

terrified, ds

and has lived

cerLainly had

anything. It

afraid.

THE

one testified

MR.

and that he had said he had

the time we had gotten to

what Mr. Jones

tria1, of

only knows

t.he place

said because he

and never did explain what was

was not true.

what was clear is he was absolut.ely

somebody who l ives in t.hat, neighborhood

in t.hat ne ighborhood al_ l- hi s 1i f e , and

no motive to ]ie. There was no deals or
was clearly somebody who was just.

COURT: What. admissions other than the

to by Mr. Jones?

NOVAK: Mr. E1l_sworth, his cousin, this
is the f uneraL sit.uat j-on where Mr. Etrsworth goes to
see it, was Mr. Richardson's grandmother's funeral,
and they are at a sLore.

And actuaf Iy, Mr. EII-sworth's testimony was

rea11y that Mr. Richardson was apologet.ic. He was
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sorry. He didn't mean to shoot the police officer but

that he had.

Then,

dlrect admission

been involved in

of course, you also have what is not a

to the shoot.ing but is that he had

something inappropriate earlier that

day, was during, you recaI1, the night of the murder,

Mr. Richardson had gone to this party at John Brown's

trailer in a different part of WaverJ-y, got extremely

int.oxicated, got into a f ight with someone.

And one of the witnesses had overheard him

say that he had already kil-Ied one guy earlier

and he coul-d do it again or something to

And we have multiple witnesses t.hat put

party getting drunk and getting into an

that

him at,

altercation

t oday

effect.

thi s

with a f el1ow Brandon GiIchr j_st., as I recalI.

But one wi tne s s al_ one , Ke i- th Jackson, said
about t.hat admission as we11.

THE COURT: Does that summarize the evidence

as t.o the participation?

MR. NOVAK: part.icipat j_on, /€s, Judge.

THE COURT: The next issue on the cross

reference is what qualifies it as murder under 1g

U. S . C. Section 1111, i .e . , what evidence do you say is
mal-ice aforethought?

MR. NOVAK: We1I, I would say there are
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three f acts, agiai-n, as we argued to t.he j ury,

remembering, of course, as we've noted in our

pleadings, ffidl j-ce af orethought is def ined as wanton

and reckless disregard f or the l-if e of Of f icer Gibson.

Three pieces of evidence make it clear to us

that t.his is a murder that qualif ies under 111-1. One

is essentially this: Obviously they did not. go into

the woods with the idea of killing Officer Gibson.

That certainly that's not what the evidence is.

The evidence , we sugge s t , shows t.hey went in

to do a drug deal- . They were surpri sed by the

officer. They both began to struggle. The malice

aforethought. can be formed in a matter of moments.

When you

his firearm, you're

You're taking that

remember this is a

a holstered weapon.

jump a police officer

not doing it to pfay

firearm off of him to

and you take

Tiddly-Winks

use it,. You

pu11ed out.

out. of his

Itrsgun that's being

He's pulling it.

holster, and the gun is wrestl-ed away from him.

And we would suggest that t.aking a gun off
of an officer alone is wanton and reckless disregard
for the life of not only the officer but t,he other
people

of f .

around, including t.he person who takes the gun
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they took

wrestled

it off of him. The evidence is that it was

away f rom him.

MR. NOVAK: Yes, and it was in t.he hand of

Mr. Richardson

THE COURT: But that can be done simply to

effectuaLe your escape, can't it, not Lo ki11

s omebody ?

MR. NOVAK: A11 right. Let.rs go Lo the next,

two points that. I would make

10 Number 2 is as they struggled

learned that he had

wit,h officer

11 Gibson, they

and

clearly a bulletproof

the weightL2 vest on, as you saw

I would

during the tria1,

13 of that, and suggest to you it I s not a

L4 coinc ldence t.hat you

into t,he carrier and

saw the bullet path that went

15 hit the bottom of t.he Kevlar and

t6 then def lect.ed downward into his body.

And I suggest to you that that is

circumsLantial evidence to the fact that

Mr. Richardson was trying to shoot under the

bulletproof vest.

THE COURT: What evidence is there that.

t7

r-8

1,9

20

2t

22 there were powde r

tha t

burns consistent. with the discharge

23 of a weapon went off during the struggle

24 accidentally, consistent with what Officer Gibson

25 said, which was we were struggling and it went off?
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MR. NOVAK: Ann Jones, t.he f orensic

scientist, the ballistics expert, testif ied t.hat she

examined t.he powder burns that were on Officer

Gibsonrs shirt., and she determined after doing various

t.est fires that it was clearly that t.he gunshot came

from less than 18 inches away from his body but more

like1y in the area of 6 t.o L2 inches away.

That was her t.estimony at t.he time of trial_.

She also testified, I think, Lo the final and most

import.ant point, though, of all, as to t.he l_evel of
intent, is that t.here were three saf eties in the

f i rearm .

The most important one as applies here is
the 7 A/2-pound trigger safety, such that the finger
would have to be directly on the trigger and pu11ed to
give 7 A/2 pounds of weight direct.ly on the t,rigger
and that t,here's no way in the world t.hat that. is an

accidental- shooting with that j_n mind.

Mr. Richardson had to intentionally pu11

that, trigger back in order to do that. So we suggest

that.

THE COURT: Why couldn't that be accident,al
in t,he sense that officer Gibson pu11ed it during the
struggle?

MR. NOVAK: f'm sorry, Judge? I dldn,t hear
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exert 7 a/2

de1 iberately

MR

intend to

NOVAK :

THE COURT:

MR. NOVAK:

pressure you have to

puI1 the trigger.

Right.

That's probably right.

Yes.

you.

THE COURT: Why couldn't
t,hat it was the pressure of Officer
during t.he s t. ruggl e ?

pounds of

Yourre sayi-ng

60

it be accidental in

Gibson I s finger

t.hat in order Lo

pounds of

the gun?

did

pre s sure

Gibson?

THE

MR.

all, by Shawn

as

THE COURT: But why

be exert.ed during the

couldn't 7 1,/2

s t. ruggl e f or

MR. NOVAK: By Mr. Richardson or by Officer

ce rt a inly

and looked up, and you have the gun in

Mr. Richardson's hand.

THE COURT: So it wasn't in Officer Gibson,s

hand at the time it went off.

MR. NOVAK: ExactIy. Right..

firearm. I don't have the firearm here today. If I'd

known this would be an issue, I would have, but it's

COURT: By either one of them.

NOVAK: We11, the test.imony, f irst of

Wooden, i-f you credit him, which you

to drug weight, was he heard a gunshot.

You saw the
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you can

because

was.

get two fingers within

there was t.he trigger

the t.rigger area

guard where the t,rigger

THE COURT:

fights are going on

Gibson had his hand

Strange things happen when

What if Officerover weapons

around there and they

finger,his

were

noLfighting and somebody pu11ed

another finger in there but

went off?

MR. NOVAK: Pul-led

pu11ed his hand

put

and i t.

Mr. Richardson's hand?

THE COURT: Suppose what. happened was

Mr. Richardson pu11ed officer Gibson,s hand was on

the pistol.

MR. NOVAK: But. that's not what the

THE COURT: Just l-isten.

Is on the pistol, and t.he during the f ight,

him.fighting with

Claiborne was pulling it

thestruggling from

And somebody, I don't know who, puIIed

Officer Gibson's hand enough to exert. 7 a/2 pounds

worth of pressure on Lhe trigger, and it turned also
and shot, him from 6 a/2 feet away.

What would that scenario do, if believed?

Richardson and Cl-aiborne

There was pressure going

from behind. Richardson

front.

we re

on.

was

Page 296 of 2114
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MR . NOVAK : Wel l- , that

manslaughter. We11,involuntary

because you

disregard to

struggling with an officer while he

of f -

wou1d go to

Io, j-t would not, go

stiIl have that's wanton and reckless

the val-ue of human 1i f e because you're

has his firearm

The

instructed t.o

struggle with

that .

And

stopping, you

he pu11s his

l-aw requires somebody when they're

haLt or under arrest to stop, not to

the officer. The Court is well aware of

when you do not, when you instead of

attack the officer and particularly when

weapon out and yourre struggling over the

that wouldfirearm, I

constitute

woul-d submit to you that

want.on and reckl-ess disregard f or his 1if e.

THE COURT: What other scenarios could have

occurred in the killing of officer Gibson than t.hose

we have just discussed?

MR. NOVAK: May I just discuss that
scenario? I woul-d say f or you to f ind that, Judge,

you're discrediting officer Gibson,s dying declaration
where he said, "They shot me with my own firearm, r not
I shot myself. You also would be discrediting

Mr. Wooden.

I would suggest to you the only evidence in
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the record is that

Mr. Wooden, would it

I described it,

Mr. Richardson

and

grabbed

MR. NOVAK:

according to

He hears t,he

THE COURT: But it would be consist,ent with

not, for

then the

that to have

next

63

happened as

that.

with it?

I reca11

step was

took offthe gun

I don't

and

know, but

just. step

as

t,he testJ-mony and if f can back, I have

my not,es.

Mr. Wooden testified that after the shot,, h€

turned around and saw Mr. Richardson st.anding with the

gun . I don' t think there ' s that t ime break under t,he

court's scenario there that woul-d be necessary f or him

to reach down.

As I recal-1 Mr Woodenr s testimony,

that he's testing the crackmy notes, is

shot. He turns around

SeIf-preservation purposes alone, he's scared to
death. And that's when he sees Mr. Richardson with
the gun.

Most notably, the dying declaration of the

officer, which I woul-d urge the Court to credit as

both defendants' argue to the jury was credible,

discounts that. view.

I think now the other alternatj-ve is t.he gun

is in Mr. Richardson's hand and perhaps officer Gibson
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is struggling and he pushes on the hand and that

causes it to go off.

Maybe that.,s the al-ternative to what you, re

saying, and that cerLainly would be consistent with
the evidence. Other than the issue of the 7 L/2

pounds, maybe you coul-d make that argument.

But I woul_d stil_1 argue that even if that's
t,rue, Lhat ' s what happened, and you have Mr. Claiborne
on his back and you've got Mr. Richardson is trying to
get t,he gun of f , maybe it was just to run of f , and

officer Gibson grabs him and they're fighting back and

forth and the gun goes off, that's still wanton and

reckless disregard because when he pu11s out t,he

weapon first of all, they have to stop to begin
with, when instructed to do so.

And certainly when he pulls out the weapon

and continues to struggl-e, that is wanton and reckless
disregard, r would suggest to the Court, for the varue
of human l-if e, and theref ore, we bel ieve the cross
reference should appIy.

THE COURT: A11 right.

MR. BOATWRIGHT: ff your Honor please.

THE COURT: Yes.

MR. BOATWRIGHT: Mr. Huyoung and I have

agreed that r woul-d address the f actual- mat.ters, and
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portion of what Mr. Novak

the intent questions andwhi ch i- sjust taLked about,

questions of l-aw.

THE COURT

any way you want to

f '1I l-et. you spI j-t your argument

Thank you, sir.

other scenarios

MR. BOATWR]GHT

THE COURT: What

envision by which Officer Gibson was kil1ed

t.hose which I

the way

ha s t.he

can you

other than

as

that you

hand on the

have just completed discussing with

there anything else that would beMr. Novak? Is

Your Honor pointed out,

about couldn't it have

consistent. with any version of the evidence?

MR. BOATWRIGHT: We11, I think it l_s

I think Your Honor' s question

occurred in

described; that is, Officer Gibson

gun, there's pulling and tugging going on and hands

are not, pointed in dif f erenE direct j-ons, that, is a

complet.ely credible scenario.

THE COURT : Right . Let ' s as sume that t,hat , s

the scenario. Mr. Novak says that's wanton and

reckless disregard for human l-ife under the facts of
this case.

MR. BOATWRIGHT: ff your Honor please, that
Mr. HuYoung

THE COURT: A11 right. I'11- 1et, him address
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that .

MR. BOATWRIGHT: With reference to the

f actual matt,ers that he began with, Eheret s one thing

that, he hasn't referenced at all, facLually speakirg,

with regard to t.hi s aspect of thi s heari.g, and t.hat

is the fact that we had a 12-member jury listen to the

evidence over a period of some days and deliberated

2O-some hours over a period of three days.

And I recal-l_ sitting here through that

entire eight -day peri-od watching t.hose good people

take notes, be very attentive

THE COURT: They were payi_ng attention.

There isnrt. any question about it.

MR.

Mr. Novak says

They rej ected

regarding the

THE

everything he

murders.

COURT: WeIl

said, for some reason,

I think

BOATWRf GHT: And everything t,hat

t.o you does viol-ence t o what they did.

did was f ind that t.he proof s tandard

reasonable doubt was not met. That

here

The standard here is either

probably what they

beyond a

isn't the standard

preponderance or

the two. Iclear and convincing evidence, one

think our circuit holds that it's

of
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MR. BOATWRIGHT: As I sdy, I'11 1et

Mr. HuYoung address that issue

THE COURT: But, I mean, there's a different

s t. anda rd .

MR. BOATWRIGHT: I know that . I understand

that there's a dif f erent st.andard, Judge, but the f act,

of t.he matter is he made t.hese very

them, too. And for whatever reason,

re j ect.ed.

consistent.ly t.ried

inconsistent with

the ground,. wel l ,

same arguments to

they were all

to explain

his theory ds,

he was in

First of f , let's tal-k about the dying

declaration. He has consistent.ly sought. to have the

Court first the jury and now the Court accept the

parts of Of f icer Gibson,s remarks t.hat he likes over

and over agar-n.

And he has

away the part

weII, h€ was

extreme pain;

explanation.

THE

description?

MR.

that is

lying

we11,

on

this explanation, that

COURT: Are you talking about the

BOATWRIGHT: Yes. The fact of the

matter is the description is simpry inconsistent with
these t,wo young men. There's no question about it.

Officer Gibson was 5 feet 11 inches taI1.
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Mr

Mr

Claiborne is, I believe, about 6 feet

Richardson is shorter than I am, and

ta11.

Irm 5t8tr,

j ust don' t5 I 8 A/2". The heights don't work. They

You tal-ked about dreadlocks and cornrows.

There was no evidence in the record that people

with cornrows, and I

extra- record supposition

sometimes confuse dreadl-ocks

work.

think you're right.

on the part of the

evidentiary record.

That's

United States unsupported by the

ALso, when you did see the picture of
Mr " Richardson' s cornrows that

hairline, they were about, you

a half Iong. The question is

into a ponyt.ail.

couldnrt.

As I suggested to

extended beyond the

know, d[ inch, inch and

could you

the

gather those

jury, flo, you

His physical

THE COURT:

description

He didn't

thought, he sai-d dreadlocks, or

that .

say a ponytail. f

maybe I'm wrong about

MR. BOATWRIGHT: He said I believe the
of f icer said something about a ponyt.air, and r believe
Mr. Novak will correct me if I,m wrong.

So the physical

THE COURT: So he didn't say anything about
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dreadlocks ?

MR. BOATWRIGHT: No, h€ did say dreadlocks.

The officer did say dreadlocks, yes.

THE COURT: You're saying there was anot,her

aspect to the hair description that

MR. BOATWRIGHT: That is incorrect, that, you

couldnrt pu11 back what he had, those 1it.t,1e pigtails

as you described them, into a ponytail. There just,

wasntt enough to do it.

A11 you had to do to see

at the picture. Remember, Officer

this statement once.

Aldridge and then to

t,imes.

He gave it repeatedly, to

Trooper Williams any number of

that is just, look

Gibson didn't give

t o the t, e s t. imony

description he

he said something

vice versa, but he

each and every

time he was out

that. he was

And it was clear

tryi-ng to give

I could see if

according

the best

one time

himsel f or

j ust about

during the

could give

and then later correct.ed

was completely consistent

time he opened his mouth

t,here in t,he woods.

So this is not

gett.ing it wrong because

a matter of someone just

they've been hurt. because

THE COURT: This goes Lo the argument that
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MR. BOATWR]GHT

we11, the officer

Lwo people in the

T- shirts .

70

: Exact.ly right..

. Richardson.

: Exact.ly right . The T- shirt

saw supposedly encountered

woods and says they're wearing

But I think Mr. HuYoung made it very clear

if he had ain his last submission to the Court that

marijuana leaf on there and the officer saw that., that

is certainly something for a l-aw enforcement officer

that would stick in your mind. That was not

mentioned.

Letts go to the

pIeas. You ruled when we

the presenLation of the

of those guilty pleas in

consider t.he guil ty pleas

not as conclusive on the

involved in t.he of f i cer I s

cavalierly the

Mr. Richardson

question

had the

of the guilty

whol-e discussion and

evidence rel-ating to the entry

state court the jury was to

as it woul-d other evidence,

question of whether t.hey were

killing or not, and I assume

t.he Court has the same attitude today.

There was an abso1ute1y, very legitimate way

to explain the guilty pleas on the part of both of
these individuals. Mr. Novak brushes off quite

question of the fact that

was looking at possibly being executed
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if he were found guilty.

Sure, maybe it's a decision Dave Novak

wouldn't make, Lo take the chance of receiving a

sentence up t.o ten years in the penitentiary rather

than face execution, buL Terence Richardson was the

one who had to make that decision that day.

And he made a decision based on the facts
that. were elicited at the time of this trial and which

show that there was every reason,

to do that, even if

the killing of the

every reasonable

reason for him he was not. a

part i c ipant

being either

l_n

got

wi th the

officer. He avoided

incarcerated for the rest of his life or
f or Iosing his l-if e.

With respect to the

first off, Mr. Novak forgot we

alibis. He put on the alibis,

backfired t.o some extent

and it may have

on him because quite frankly

Richardson' s discussion about

question of

didn't put

the alibis,

on the

when you talk

the TV shows,

thi s he

about Mr

we11,

the

r ememb e r

sequence

chi I drenhe watched

and Mr. Novak forgets

of the shows that he said

correct -

He got one

hour. Now, he says

because he's trying

of the shows off by a half an

that shows consciousness of

to

guitt

have

saw a

I say, we11,

time thaL you

cover up.

about the
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show or when it came on? I think it's just as 1ike1y

that that. is the case as it is that it shows

consciousness of guilt, taken by itself or with anyone

e1se.

The admissions, Joe Jones, Irm almost

surprised to hear the

THE COURT:

that -

gove rnmenL

Don't spend t.o much t,ime on

Mr. EIlsworth, I

discredited by the

case. He the

didn't know certain

MR. BOATWRIGHT: f won't

think Mr. Ellsworth was completely

testimony that. we put on in our

problem wit.h Mr. Ellsworth is he

things .

Flrst off, he didn't know that Terence

Richardson was under a bond condicion that required
him to be with people at all times.

Second off, he didn't know that

Mr. Richardson was in a setting where it woul-d have

been impossible, virtually impossible for him to get

away to go 20 or 30 minutes, I believe his aunt said,
to the nearest convenience store, to her home and to
be found behind that convenience store by

Mr. Ellsworth talking to

about. the killing that he

months before.

a group of complet.e strangers
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Judge, I think I started off my closing

argument centering on Mr . El- l- sworth because I thought

his testimony was so incredibly devoid of credibility,

and I would ask you to find that today.

He didn,t come forward until after he got in

trouble, and it worked perfectly for him. He got out,

of trouble by doing that, but he didn,t make a peep

about that. until- he got in trouble in ApriI of j_999.

And remember, he said he was with his wi-f e

and chi1d. Nobody brought the wife and child forward

to corroborate his testimony, but we brought witnesses

forward to destroy his testimony. And r think we did
destroy it, just like r think Joe Jones' credibility
was suspect for different reasons.

Mr. Ellsworth, I think, simply just got

caught in a Iie. It's as simple as that. And I
believe what r said to the jury is correct then, and r

believe it is today. Mr. EIlsworth probably

rationalized it by saying, I,m probably helping
Terence.

They say he shot, deliberately kitled the

trooper. If I say he said it was just an accident,
well, that. helps me, but it helps him, too, because

then it shows it was an accident. He didn't mean to
do it.
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The testimony about what took place at the

part.y the night of the day that Officer Gibson was

ki11ed, yeah, there was one person who said that. he

made some admission to the effect that he had kiIled

one person t.hat day and wouldn't mind killing another.

If you reca11, there were other witnesses

who came forward and said they never heard any such

remark being made, and they were standing right there.

Mr. Novak f orgot about that . Ot.her people said it

didn't happen, just as simpte as that.

THE COURT: f think they said t,hey didn't

hear i L. .

MR. BOATWRIGHT: They were in a position to

hear it if it had been said, and for that reason, f

t.hink any the ref erence to the party at Joe Brownrs

house just didn' t add anything to t.he equation.

The question of Shawn Wooden, I reviewed his

testimony, and I suppose, rea11y, his testimony

facL.ually speaking is more rel_evant to what

Mr. HuYoung is about to address.

But as to whether he is believable or not, I
mean, Mr. HuYoung has polnted out very adequately and

the government has conceded, this so-called Lrue story
didn't. come out until after he was charged with

obstruction of justice in this court. And he got
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ten years as a resul-t. The so-ca11ed fina1, complete,

100 percent true version.

And I woul-d suggest to the Court that, the

jury was quite right to reject his testimony on

credibility grounds, and you would be as well
justified as they were in doing the same.

Mr. HuYoung will address the remaining

issues.

MR. HUYOUNG: If it please the Court, I'11

attempt to address the remaining issue, just to try to

answer your quest.ion on whether it's reckless and

wanton.

Although I disagree that the Guideline

should be applicable as far as the cross reference,

it's a cross ref erence to f irst degree murd.er, Lo

murder, and under 18, 1111, ffiurder is killing of a

human being with malice aforethought perpetrated by

poison, lying in wait, or any other kind of wi11fu1,

deliberate, ffidl-icious and premeditated kirring. Then

it goes into some aspects of felony murder.

Anything else is either second degree, even

wanton or reckless. That's if that is involuntary

manslaughter, which we,l_1 get to t.hose issues laLer,
but that doesn't kick in the cross reference.

The cross reference only kicks in if t,his
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Court deems by clear and convincing evidence, and

thatrs the standard that I'm asking t.his Court to

impose, instead of the preponderance of the evidence.

It just stands jurisprudence on its head by

saying werve got a first degree murder case, came into

court, proved beyond a reasonable doubt, jury didnrt,

find it, different standard, and then we go down to
preponderance of the evidence to net Mr. Richardson

and Mr. Claiborne a l-if e sentence.

The case law in other jurisdictions and even

referred to in the Fourth Circuit, even with the case

that Mr. Novak supplied the Court with, the Montgomery

case, even though it sort of gleaned it by saying,
we11, even in this case, freaning the Montqomery case,

we felt there was clear and convincing evidence.

I think the trend in the case 1aw, in the

dicta that is cited in aII the cases dealing with

either upward departures or even in determining what

standard t.o use in regards to Sentencing Guidelines go

to the crear and convincing evidence when there is
such a drastic enhancement.

In this case, Mr. Richardson,s maximum

sentence would be, I believe, 2a0 months. I may have

quoted that. incorrectly.

THE COURT: No, that's right.
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MR. HUYOUNG: But it goes from that to

mandat.ory lif e. If that isn't the t.ai1 which wags

the we11, substantive offense, Judge, then I dontt

know what else there is.

THE COURT: Let's assume for the moment that

the standard is clear and convi-ncing evidence.

MR. HUYOUNG: Then the argument. that we

would impose to the Court is that's a higher standard

meet.

THE COURT: Why doesn't it? Remember, a

murder with malice aforethought is murder. r'Malice

aforethought" means either to ki11 another person

that the evidence does not

deliberately and intentionally or to

and wanton disregard for human life.

Now, l-et's assume for the

werre dealing with

evidence st.andard.

is the clear and

Why isn't what

act with callous

moment that what

convincing

happened here in

any of the

scenarios.

why

convi nc ingl y

disregard for

MR.

assum].ng

for 1 ife .

I think we have posited three possible

arenrt any of those clearly and

shown to be wanton, callous and reckless

human l-ife? ThaL's his argument.

HUYOUNG: Judge, struggling wj-t.h a 9utr,

that's correct, it.'s not wanton and disregard
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geE away, and the gun goes off.

THE COURT: No, struggling for the

not struggling to try to get away.

MR. HUYOUNG: We11, strugglj-ng for

Judge, st,il-I doesn' t amounL to that standard

And, Judge, again, if you

aforethought, /ou're looking at what

situation, even assuming that there

you sdy, we11, why isn't it clear and convincing

evidence, I think that ' s a det erminat.ion that the

Court has to make.

What is proof beyond a reasonable doubt?

What is cl-ear and convincing evidence? What is a

preponderance

that. t.he Court

the case -

of the evidence? Those are standards

will- j udge according to the f act,s of

78

gun is

the 9uil,

When

look at. malice

happened in this

was a struggle for

amount t o that,the gun. Judge, that sti1l

level- of wantonness. You're

9uD, and the gun goes off.

doesn't

just struggling with a

If that's the evidence, if that's what the

Court views it to be, that does not

THE COURT: Why isn't that reckless

disregard for the

yourre struggling

human life with the person with whom

as well as your own?
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t.wo individuals to struggle. There's two individuals

s t ruggl ing .

THE COURT: One of them has the right to

have the gun here

law is

It' s an undisputed issue. One

fe11ow by

entitled to hold the gun

other person is trying to

resisting arrest .

During the course of resisting arrest, if

you wrestle with the officer, why isn't that a callous

disregard f or the of f icerrs lif e as wel-1 as your own?

MR. HUYOUNG: Judg,e, I think

THE COURT: If you wrestle holding the gun.

MR. HUYOUNG: ff Mr. Richardson if

Mr. Richardson was the one that was sLruggling with

to carry the gun. He's

on another person, and the

take it away from him, i. e. ,

don't thi-nk he had any intent there to do

intent to kiIl. r rhink if werre just.

f don' t t.hink

entitled

know, wanton disregard,

THE COURT: It' s

f irst degree, Judge .

the definit.ion of malice

t.he guh, I

any harm or

looking dt,

t.hat mee t s standard of

you

the

that. was given to the j ury over nobody' s ob j ect,ion.

Itrs the def init.ion of mal-ice that is accepted in most

circuits, including our own, malice aforethought.

Why i-sn't that suf f icient to be mal_ice

aforethought if the facts proof it?
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MR . HUYOUNG : Wel- I , Your Honor, in

situation, the government was relying on t.he

pointed it

7 a/2-pound

thi s

aspect

and shot

trigger

that Mr. Richardson got that.

him. He sLressed so much on

9Utr,

t hat

pu11. Your Honor, here we have

THE COURT: Yes, Mr. HuYoung, f

was a lot of stress on that, but frve been

agree t,he re

reflecting

of workedon t.hi s in

through for

happened ?

assessed?

myself,

What are

how could this

the scenarios

t.he l-ast several- days. I sort

conceivably have

that ought t.o be

Because it is those possible scenarios that
might provide Lhe key to whether the conduct was

properly t.o be fitted within t.he definit.ion of malice
aforethought, call-ous and reckless disregard for the
life of Officer Gibson.

And I have come up with three about which I
have questioned Mr. Novak and Mr. Boatwright. If
there are others, f would like to be informed what

they might be. If not, then if you would just maybe

address why you think all- or any of those three do not
represent. call-ous and reckl-ess disregard for the life
of Officer Gibson.

MR. HUYOUNG: Judge, we of course, we

donrt know what happened in the woods back there.
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Only certain individual- s know, and

be none of those individuals are in

our position would

this courtroom.

But, Your Honor, in viewing the versions as

to what happened, again, f don't know what else to say

other than it's our position that Mr. Richardson

wasnrt back there.

I know this Court has probably made another

determination or will make another determination, but

the government

fact that there

And I

didn't proceed on the case based on the

was lust a

don't t.hink

struggle back there.

we can just come back in

here and sdy,

alternatives

wel-1, IeL's l-ook at all_ the other

that can happen.

THE COURT: Wait just a minute. I Lhought

that Wooden testified to a struggle, and Ms. Newby

testified to a struggle. And the officer,s dying

decrarat.ion incl-uded reference to a struggle over the
gun .

Now, f thought they did proceed on that.

ground as well-. They proceeded on both grounds. I

think the government argued and maybe Irm wrong,

te11 me if I'm wrong that they intent.ionally shot

him and they shot him below the vest.

But if that didn't. happen and you believe

what you were saying, then it was reckl-ess disregard.
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for t.he officer's Iife to be wrestli-ng over the gun

with officer Gibson.

And the jury didn't return a verdict, didn'L

find the United States had proved either of those

t,heories beyond a reasonabl-e doubt, but t.hey did

proceed on both of those theories, I believe. Did

they not?

MR. HUYOUNG: Judge, it's my position and

our position that the government proceeded with that

intent. According to the evidence

THE COURT: With the intent part. of the

malice definition, not with cal_lous and reckless

disregard part?

MR. HUYOUNG: Right. your Honor, again, the

government in its brief said if you don,t find that it
was an intentional-type murder, then based on the

admissions by Mr. Richardson in the state court, then

it becomes involuntary manslaughter.

And, Judge, the Guideline just cross

references to first degree murder, and I don't know

what. el se t.o argue

THE COURT Herers the question I have that

one of you addressed, and the

address. Well-, maybe you have

I don't t.hink either

cases donrt seem to
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The cross reference kicks you automatically

to first degree murder

MR. HUYOUNG:

THE COURT: AIl right. The statute which

animates the cross reference, that's 1B United States

Code Section 1111r says, rrOne, frurder is the unlawful

Correct

killing of a human being with
trTwo , eve ry murde r

murder in the first degree rr

malice aforethought

of certain kinds is

And then it

says, "AflY

degree . 't

ot.her murder is murder in the

goes on and

second

So what rationafe is there for the Guideline

the first degree murder when the animat,ed

referred to i-n the cross reference

to say go to

staLute that

guideline actually defines

dealing with here is second

I 'm tel 1 ing you,

MR.

only refers to first degree. That

a part of the Sentencing Guidelines

to another guideline, if you cross

another guideline, you just. go to
guideline.

the kind of murder we I re

degree murder?

how does that fl-y, and what

because therers

that say if you go

reference it. to

do you have to say about that?

murder, then

HUYOUNG: Judge, if it is second degree

the Guideline does not apply because it
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don't go

exampl e ,its part.

to is first

in those cases where it

to the whole guideline and all

the guidel-ine that 1t refers

2Al .1. Thatrs first

be that i t. only

deems it first degree.

You

For

degree, which is

degree. Second degree is 2AL.2

If the governmenL wants to cross reference

to 2A1-.2, then that's fine. We'11 take it because the

base of f ense l-eveI is 33, which is a l-ot less than

what Mr. Richardson's base offense level is now.

So the argument would

applies

If the Court. deems i t

sentencing that occurs during the course of drug

THE COURT:

t.rafficking I mean

deaths that occur in

automat.ically makes a

For example, the

if the Guideline is cIear,

as first degree

Are you saying that t.he drug

that the Guidel-ine dealing with

the course of drug trafficking

murder for purposes of

trafficking a first degree murder in effect..

MR. HUYOUNG: No, Your Honor. In

drug guideline does take into effect murders

are and deaths that occur as a result of

drugs. So there is that aspect of it.

il

Guidel-ine is

ir t hat

fact, the

tha t

using t.he

cl-ear we1I,

if a death

occurs from the actual usage drugs. And I know

says

of the
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effect, Lhat death as a factor.

Here, dgain, the cross ref erence says if a

murder occurs in 2DL, if a murder occurs which

const.it.ut.es the murder that's Iisted in

go see what the Guideline actually says

victim was kil-1ed under

85

the statute

says. Letrs

2D1_ .1 (d ) ( 1)

circumstances

THE COURT: That isn't what it

says that

that would

if a

constitute murder under 1B U. S . C. Section

11-11-, had it been

jurisdiction, then

degree murder.

Now, my

understand about your argument

describes two kinds of murder,

degree.

they

they

The

moment t.hat they dontt

facts. They do fit in

within the united States

you apply 2Al .1-, which is f irst,

question was

The facts of this case, wanton

fit in the first degree murder? If

and what I'm trying to

is this: Section 1-t-t-1

first degree and second

disregard, do

t.hey donr t,

t.hen have to f it somewhere el se . Where is it,?

second degree murder. So l-et's assume f or t,he

What is the

Guideline imposing a

what is clearly a

It has

second degree

effect of a

degree murder

1 egal

first

fit in the first

the

degree murder

murder facts.

S ent enc ing

sentence for

second degree murder?
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MR. HUYOUNG: That's the best argument

85

which is in the head of this section thattrafficki*9,

werre dealing

kiI1ed in the

the Guidelines

with , 2Da.a, that

drug trafficki.g,

is saying that's

if you have

Congress in

first degree

a victim

adopt ing

murder.

sense toOtherwise, thi-s Guideline makes no

me . So that ' s what ' s troubl ing fre, and I thought

Then you

you

wentwere heading that way

off somewhere el-se.

MR. HUYOUNG:

THE COURT:

in your argument

I have a tendency t.o do that.

I may have misdirected you. How

about. taking that i s sue on .

MR. HUYOUNG: Judge, I would say that if

thatts the case, you're turning a second degree

murder if it was a second degree murder that was

commitLed, youtre turning that into a first degree.

THE COURT: Doesn't t.hat mean that now the

sentencing dog is wagging the sentencing tail is

wagging the substantive dog?

MR. HUYOUNG: Yes, sir.

THE COURT: Because you've shifted the whole

leve1 from second degree to first degree.

MR. HUYOUNG: ThaI' s CorreCT.

THE COURT: Is that the best argument you,ve
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yourve made for ile, yes, sir. That's the best

argument Irve got, yes Your Honor.

THE COURT: And there are no cases that, deal

with this, do they, oo this Guideline?

MR. HUYOUNG: There are no United States

Supreme Court case dealing with the cross reference,

not one single one.

THE COURT: There's another case dealing

with the precise issues.

MR. HUYOUNG: Right.

THE COURT : There are pl enty of cases t,hat

say it's alL right to apply

MR. HUYOUNG: Correct. The Fourth Circuit

and Lhose case s deal wi th wel- I , there I s no case

dealing with this fact situation. AII of them are

clear-cut, first degree, drug turf wars, that kind.

And, Judge, again, I know we're just dealing
wit.h that cross ref erence, and we,re asking the court
to view it. as if it is the tail- that's wagging the dog

of the subst.antive point that we use cl-ear and

convincing evidence. Thank you, your Honor.

THE COURT : Al- I right . Go right ahead.

Your Honor. If itMR. EVERHART: Thank you,

please

try to

the Court,

address the

with t.he Court's permission, I r 11
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Mr. Gavin at the appropriate time wilI address

second issue which Mr. Novak can bring up in a

Judge, it's like the Yogi Berraism.

deja vu all over again. Quite frankly, as Mr.

said, it just seems to stand everything on its

that we were here back on June 11th and I made

88

the

minute.

It's

HuYoung

ear

a

closj-ng

Officer

argument regarding the alleged murder of

Gibson by my cIienE, Ferrone Cl-aiborne.

Mr. Novak made his closing statement and his

rebuttal regarding that same alleged murder. The jury

came back and ruled for whatever reason and with

all due respect to Your Honor, I can't speculate as to
what swung the balance in those argumenEs.

I don't know if it was something Mr. Novak

said, Mr. Boatwright said, something I said. For

whatever reason, the j ury determined Mr. cl-aiborne was

noL guilty.

Quite frankly, the

my mind and probably, I 'rrr

t.his room why in the world

question that leaps into

the least smart guy in

based on the way these

charge aGuidelines work would the government ever

murder?

simpler

It seems to me this is a whole heck of a lot

Donrt charge the murder. Come in and say

a murder, and all we have to do now is prove
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it by a preponderance of Lhe evidence or clear and

convincing evidence.

89

we even have j uries ? It ' s

that

Youtre making the argument, that

Supreme Court in United Stat,es v.

So

mind-boggling

THE

was rej ected

Watts

why do

to me

COURT:

by the

MR. EVERHART: I undersTand

THE COURT: that can' t consider

and maybe

you

unde r

revisit. that. Maybe

But I quite

t,he line of decisions

acquitted conduct for

press.

acquitted conduct,

that Apprendi has

Apprendi, maybe now

Supreme Court, will

of appeals wiII.

deeply troubled by

that you can consider

it do?

Don Quixote has to

til-t.ing. But

been decided, the

our own court

that says

many of the same reasons you

But the Supreme Court of the United

has held otherwise, and I can't change that.

no way t.o distinguish the decision that holds

MR. EVERHART: I understand, Judge .

THE COURT: Mr. Everhart, other than

S tates

There's

t.hat.

frankly am

grousing about it, what good does

MR. EVERHART: Sometimes

tilt at, windmil-1. So I'11 do a litrIe

Page 324 of 2114



1

2

3

4

5

6

7

I

9

r_0

1_ 1-

1-2

r-3

t4

15

1,5

L7

1_8

1,9

20

21-

22

23

24

25 you mind. ' The two, Coop and the other BM,"
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THE COURT: Why

something t.hat wi l1 l and

Lo Ferrone Claiborne,

what his version, his

the facts.

As I argued

don't you see if you can hit

that might. do some

MR. EVERHART: I ' 1l Lry, Judge.

Mr. Novak you a

good on?

Judge, ES

summary of

wi11, of

gave

is,rendition

back on June

question is, was Ferrone Cl-aiborne

him there? Mr. Novak said then and

basically says Evette Newby

We11, w€ can dance

if you

the 11th, the first

there? Who puts

he says today, he

and Shawn Wooden -

around thi s al- 1 we wanL .

The day after the killirg, Evette Newby gave a

And mystatement, and f read it to the j ury

introducedrecollection is this was into evidence,

Your Honor.

f don't have the exhibit number, but it's

signed Evette Newby, dated Aprit 26Lh, '98. I

believe I don't know whose writing this is, quite

frankly. It doesn' t appear to be Ms . Newbyrs .

THE COURT: It was the investigating

officer, I believe.

MR. EVERHART: And it says in fu11, "I said
what do you mean?

And he sai-d,

other

'Donrt worry about it. Never
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which I assume stands for black mal-e, "irl a dark,

medium-sized car with nice rlms in

described the three

the parking lot. "

ds, one, Terence

'w/green' on

sized.

it, braided dreads with dark cdp, medium

Two , Coop ' Fal- Lz' , mother Brenda Turner,

black male, early twenties...'r It says "BM,rr if the

Court a11ows, I ' l-1 j ust say black mal-e . tr . . early

twenties, sma1l dreadlocks, tall and muscular.

J eans

rrThree , UNK, " whi ch I

abbreviat.ion f or unknown, " BM,

believe is an

early twenties, light
( sma1l dreads

Newby

Richardson, 'T'

twenties, bl-ue

l ive

skin, 'poppy' eyes and

starting), skinny and

Coop. rr

thing

know

Dogwood Street, BM, early

and a white T-shirt with

tal1er than T but. shorter than

Well-, none of those i-s Ferrone Claiborne.

You reca1l the evidence the government put on.

the course of t.his whole

he has today. So I don,t

any credence int.o what

Mr. Claiborne has had

very cl-ose-cut

how this Court can put

Evette Newby

The

comes 1n and says

wasnrt Ferrone

prl-macy argument certainly indicates it

CLaiborne. She may come in today or

say it was, but the first. time she gave

'knots'

during

hair as
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a statement., no, that wasn't what she said. Itrs not

like she just said, oh, I just got him confused with

somebody. This is specific stuff.

It's like Jeff Everhart, mother Harriet

Everhart, in describing somebody different or

describing me in his p1ace. ft's just hard to believe

she's credibl-e.

Shawn Wooden, of course he Iied under oath

before. I guess it's f don't know how you'd say

that now we have to bel- ieve him. Remember, your

Honor, he couldn't t.e11 you what Ferrone Claiborne was

wearing.

He could hardly even remember what he was

wearing. But he did admit on cross he owned a number

of white T-shirLs, and. he said he thought. he was

wearing bl-ue j eans . Wel l , be that as i t may .

The government also put on other witnesses,

Judge. You remember Hope Wilkins, who was a lady who

lived there at the waverly village Apartments, who as

far as f'm aware, had no discernible reason to 1ie.

She, you'11 reca11, testified she saw

officer Gibson cruise the court in a clockwise manner-

Then she saw him exit his car. she tord your Honor

that she knew who Ferrone Claiborne was. she saw him

there, in her words, every blue moon.
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But she told you, trI didn't see Ferrone

Claiborne there that duy," and she told you she was

standing over there remember, Judge, there are four

buildings. ft's a three-quarters of a square, in

other words.

She was standing down there near that

electrical box or phone box or whatever it is near the

playground, which of course Shawn Wooden says Ferrone

Claiborne walked ri-ght through there.

f t's one thing to say bel-ieve Shawn Wooden,

Shawnbut is the government telling you to believe

Wooden over their other witness, Hope Wilkins, who has

no record, no involvement, no inconsistent statements.

I suggest t.o you you j ust can' t do

the t estimony of Evett.e

that. It

doesn't comport

who said she saw

window.

Newby,

you remember she said from her

And if Irm in the area of this box that we

kept hearing about, there' s a building here. There,s

a building over here to my right, another building,

and then there' s a building where Evette Newby lived.

Evette Newby said she saw Ferrone Claiborne right. over

here near this box.

Remember, she's the one that said he looped

around. That doesn't comport with what Hope Wilkins

wi t.h
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said, a1so, Chenette Gray, who was calLed by t,he

United States.

light of

it wasn't

his

Mr. Cl-aiborne's

94

minutes,

if you

Was t.here

Mr. Novak makes

aI ibi , and I ' l- l- grant you

alibi. But of course, by

the greatest

own evidence, Chenette

at that instance, she

He was on a bicycle. He

Gray says she heard sirens and

saw Ferrone at the corner of Butler and Franklin

He

stopped and

and then he

was a1l- al-one.

talked with her

went on his way.

for five to ten

sense says if you

Novak wants you

1n, I tel-I

remember,

anything

Judge, common

participat.ed in what Mr

I asked her,

was he nervous? Was he sweating?

unusual- about him? Her answer was no.

Ferrone Claiborne participated

guess anything is conceivable,

one cool customer.

just.

to believe

you f

have to bebut you'd

And if you just participated in this

struggle that we keep hearing about, woul-dn't.

something be messed up, your cl-othing a littIe bit

disheveled, a lit.tle perspiration, somet.hing?

Again, Judge, ds Mr. Boatwright touched ofl,

Mr. Novak wants you to accept the statement, the

st.atement.s, if you wil-1, of Of f icer Gibson in every

way buL what tel1s you it wasn't Ferrone Claiborne.
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And I have to te]I you,

Mr. Novak make this argument two

t.hat Of f icer Gibsonrs ability to

perceptj-on is affected by the

what hers saying is after he's

was laying on the ground.

t.a11. If I'm struggling with

than il€, I'm going to describe

Whether f ultimately

and they look tall from on the

I 've 1 istened to

or three times now,

perceive or his

fact that I think

shot, Officer Gibson

And Terence Richardson, who by the

government's evidence, is the shooter, appeared to be

tal1er because he, Terence, ran up onto the berm, and

as Officer Gibson is lying there, he perceives Terence

to be taIIer.

Of course, that completely neglects the fact

that if you accept this evidence that the governmenL

is putt.ing or, there was a struggle . I can sit here

and struggle with anybody in this room, and my

recollection or my perception of him is going to be

based on the struggle.

So if frm struggling with somebody who's

t.aIIer than fre , Irm going to describe that person as

perception on the

end up on the ground

ground, f rm

physical struggle, and I

a plausible explanati-on.

somebody

them as

whors short,er

short

basing my

suggest to

And of
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course if it is plausible, then Ferrone Claiborne

can't be the man. He can't be involved, Judge.

Now,

said you'd been

this could have

96

posed a question, and you

possible scenarios under how

Quite frankly don't know

lead you, but one that

of the assai-Iants or the

Your Honor

p onde r i- ng

happened.

it. woul-dultimately

occurs is

whe re

that perhaps one

people st.ruggling with Officer Gibson actually got

that gun"

You recall the testimony was that Officer

Gibson started to draw his

struggle. It seems

happened to get the

that Officer Gibson

and there was a

if one of t.hose parties

not inconceivable to me

to me

gun

that

gun, it I s

might be trying to get it.

And what you have, in essence, is a Lug of

war, and if f 'm the tuggee and I happen to have my

f inger on t.hat trigger, f don' L think it , s at a1L

inconceivable that the gun can go off.

Now, is that wanton and reckless disregard?

I suggest t.o you it's not. But you've got a struggle

going on . Mr . Novak can tel- 1 you why . I t cerLainly

doesn't rise to the Ievel of first degree murder.

And thi s whol- e not ion that somehow there was

a struggle and you know there's a bull-et.proof vest and

you could be so accurate as to glance of the bottom of
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that vest and

femoral art.ery

I rve

is just absolutely

heard it three or

you to

It was

ridiculous.

four times, and it's

believe is is this

something that was

that bul l et be driven down into t.he

just what that's asking

rea1ly wasn't a struggle.

planned ouL.

And f suggest to you, Judge, there's no

evidence of that, and that's why it canrt be first

degree murder

there has to

Even if with t.he malice af orethought,

be an intent, at least that's what. I

thought the instructions we had said.

THE COURT: Instruction said intent,

deliberate or with cal-l-ous and reckless disregard for

the life of a human being.

MR. EVERHART: And my recoll-ection is the

government didn' t argue that . Maybe my recoll_ect ion
is wrong, but I have a pretty good memory. And f

think Your Honor's comports with mine. That wasn't

what they argued.

THE COURT: No, my impression is otherwise.
I don't base it on memory. My recoll-ection of the

case was or impression was that they did argue both
prongs of it.

MR. EVERHART: They might have. Mr. Novak

Page 332 of 2114



1

2

3

4

5

5

7

8

9

10

11_

L2

13

1,4

15

L5

l7

18

1,9

20

21,

22

23

24

25 taI1, skinny one,

98

THE COURT: But principally in response to

what. you-a11 argued, I believe.

MR. EVERHART: They might have, and

Mr. Novak will correct me. I know he'11 correct me if

Irm wrong. I 've not tried to misstate what t,hey did

argue. I I 11 rely on him to tel1 you.

Judge, aIso, going back to the

identif ication, both of the l-aw enf orcement personnel

who arrived on the scene, Rick Al-dridge and. Trooper

Jarrid Williams, their descriptions are a 1itt1e bit

different.

But under both of their descriptions that

t.hey say they got f rom Of f icer Gibson, it j ust can ' t

be Ferrone Claiborne. Of course, Rick Aldridge says

that Of f icer Gibson told him, ,, I saw t.wo black males

run into the woods " He said, "They had dreadlocks,

and one probabry had a ponytail-, both had on j eans and

white T-shirts.,' He says he was f ighting with the

tall, skinny one when the gun went off.

That goes back to what I said a minute ago.

the struggle.

the ta11,

was formed during

statement might be

skinny one ended up with the gun

But he's saying, I'm struggling wit.h t,he

and the gun goes off . rrHeil being

I think the perception

I think otherwise his
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Officer Gibson, and of course, Trooper Jarrid

places a lot of stock in hisWi11iams, who Mr. Novak

and don't know any reason not to, he says

says Officer Gibson tol-d him there was a

testimony

that he

ta11, skinny
you the fact, dsdisregard

Ferrone

one with dreadl-ocks in a ponytail

can' t

Mr. Boatwright said,

Ferroners never had dreadl ocks .

have them that d.y, if he's ever

taIler than Terence.

He certainly didn't.

had them.

One short, medium bui1d, baldirg, both

wearing white T-shirts. Said about the 9utr, it just

went off. Quite frankly, f don,t know I mean, we

can sit here and specul-ate about what happened.

The Court and counsel for the government and

f or t.he two def endants, we can sit here and bounce

back and forth ideas about what happened.

The reason we allow dying declarations is

l_s

the t.heory i s that the person who ' s

declaration knows they,re dying, and

credible. And theyrre trying to get

what happened.

And I think Mr. Novak made

making the

therefore

dying

itts

out, if you wi11,

that argument two

day for theor t.hree times. Of f icer Gibson wanted one

people t,hat did this to be prosecuted. Doesn,t it
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thought. the person that took the gun had shot him

intentionally, he would say the son of a gun took my

own weapon and kill-ed me? He shot me . Irm dying.

THE COURT: HC

gun. He said two things .

guil, and he also said we

off or it just went off.

those two things.

MR. EVERHART:

i-nconsistent.

THE COURT:

MR. EVERHART

of f " certainly bel- ies

Honor to consider

think you can rul- e

Ferrone Claiborne.

First of

grovernment hasn' t

t.he evidence or by

Ferrone Claiborne

1_00

said they shot. me with my own

They shot me with my own

were struggling and it went

I'm not sure which. He said

He did, and those two are not

No.

: But I think I'it just went

murder. So I woul-d ask your

Judge, there are a couple ways I

or find that this doesn't apply to

a1I, I suggest to you the

proved even by a preponderance of

clear and convincing evidence that

was there and participating. So

that addresses the participation issue.

Mr. HuYoung and Mr. Boatwright both

addressed t.he murder. I thought I addressed that

during the closing arguments. I suggest. to you,

Judge, t.hey havenr t . So as to the cross ref erence to
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murder. Then the tail_ i s not wagging the

r_ 01

murder, I woul-d ask you Eo rul-e that the government

has not borne their burden.

Had not given a lot of thought until Your

Honor raised it but it certainly does seem backwards,

sha11 we sdy, if the ref erence says if j-t,s murder and

the murder, like you said, is first degree murder and

second degree murder.

But then the Guideline says auLomatically

makes it first degree murder. It does seem, ds you

said t.wice, putting the cart bef ore the horse.

THE COURT: WeI1, it just says apply 2A1- .L,

and 2AL - l

MR. EVERHART: Which is first degree murder.

THE COURT: Yes, but the fact that. it

describes it as first degree murder

with the term

doesn't have any

usedsignificance when

has significance

And one

we, Congress,

in t,he course

level- is 43,

opposed to saying

They' re

first degree

dog, maybe.

is the offense level

way to read that statute

have decided that if you kilI

" app1y. "

of 43.

What

the

is t,o say

s omebody

of fenseof drug trafficki.g, then

even if it's second degree murder, as

degree murder.

second degree murder into

it,s f irst

converting
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MR. EVERHART: Thank you.

THE COURT: AIl right. I think we'11 take a

l-5 -minute recess. Will Lhat be suf f icient, or do we

need 20 minutes? Would 20 be more realistic?

THE MARSHALL: Yes, sir.

THE COURT: We' 11 take a 2 0 -minut,e recess .

(Recess taken. )

MR. EVERHART: Judge , if

on the record, Mr. Gavin reminded

I

fr€,

ffidy, just Lo put

we had filed

motions to adopt the arguments made

on behalf of Terence

by Mr. Boatwright,

Richardson,and Mr. HuYoung

specifically t,he

So we

j oining in that

Apprendi

would ask

and also

Honor,

proo f

would

j oining in what

t.hat the burden

Mr. HuYoung

should be

argument .

t,he Court, to note our

suggested to Your

or the burden of

evidence. So we

THE COURT: A11 right. Is

be clear and convincing

those argument s

there any

shoul d

j oin in

objection?

MR. NOVAK:

THE COURT:

Do you have

MR. GAVIN:

No.

Motion is granted.

anything to sdy, Mr. Gavin?

No, sir, that was. . .
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THE COURT: A11 right.

MR. NOVAK: I just have a couple very brief

point,s, Judge. One is addressing the three scenarios

that you gave. One is the scenario with the officer
having his finger on the trigger itself, which I

suggest should be rej ected due to the testimony of
Mr. Wooden, ds well as the dying declaration.

But there's another scientific fact which I
neglected to point out to the Court; that is, the
gunshot residue tests were administ,ered to Officer
Gibsonrs body, and t,here was no gunshot residue on his
hand, which if he had had his hand on the trigger, it
woul-d be there as well-. so that excrudes that as one

of the three scenarios.

while stil1 addressing the facts,Secondly,

Mr. Boatwright made

The reason t.hat the officer

declarat,ion was t.hat it looked

reference

on at the time.

you will recal1

Richardson, that

Trooper Williams

and he did have

to the ponytail j_ssue.

said, the dying

l-ike a ponytail because

that when he was

Trooper Williams was

testified that he had

the cornrows sticking out

appeared to him to

he had a cap

And

arrested, Mf.

present, and

observed him

from underneath his hat in what
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And then I asked him specifically in front

of the jury if the description given by his dying

friend fit that of what he observed of Mr. Richardson,

and he said that. it did.

BuL t.he most important issue, I guess, I

just want to address real quickly on rebuttal- is this

issue about cross referencing of the Level 43. You

had posed a question, why do we go with a Level 43 if

it's second degree murder?

And I think there's somewhat of a

misunderst.anding on

was never charged as

the defense side here. This case

fi-rst murder. It was

charged and the indictment.

degree

reads second degree murder.

The jury was instructed as to second degree murder

with both the intentincluding malice aforethought,

intentionally killing or t.he wanton disregard.

It doesn't rea11y matter what. I argued.

Although I did f ocus on the intent,ional thing, it

doesn't really matter. The quest.ion is what the proof

is and the fact. that t.hey were instruct.ed on wanLon

and reckless disregard.

But as to the i s sue you ' ve noted about t.he

tail- wagging the dog, I would suggest. that's not

correct, and the reason for that is quite simply what

you noted, which is clearly t.he Sentencing Commission
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and Congress, by adopting it, has concl-uded that any

murder that occurs in the context of a drug

trafficking crime merits punishment the same as first

whether it's first ordegree murder,

And

murder because

force t,here

second degree

is not thethe driving

otherwise ir
for second degree murder.

context of t.he crime, that

And that's what

rema r- n

the drugs. So it's not the tail

which I suggest is the reason why

the preponderance sLandard,

would stil-l- be Level 33

The driving force is t,he

being the drug activit.y.

they have been convicted of,

wagging the dog,

the standard should

as all the cases in

the court

burden of

t.hat our evidence

our Circuit indicate

In the alternative, if the Court wants to
apply clear and convincing st,andard, as the Court, did
1n United Stat-es v. Montqomerv which is a case I
believe directly on point, I think we should.

THE COURT: f thought Montgomery,

said, the district court. said it meets t.he

proof whether

conv j-nc ing .

MR.

the level is preponderance or clear and

NOVAK: That's what. I,m saying. Under

either scenario, I,m submitting

proves clear and convincing. So I agree with your
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directing him.

My difference of opinion, Judge, would

I woul-d

cited, r

on 1y

saidbe that you

suggest it's

think, t.hree

traf f icking

this is a unique case.

not a unique case. We have

Fourth Circuit cases that talk about drug

offense or another offense that the

defendant was convicted of but. acquitted of the

murder.

THE COURT: No, ho. I didn' t,

t rying

its own

to say thatunr-que case r_n

each case has

that way. I was

to be assessed on

mean it, was a

f acts. It, s

unJ-que in that sense.

MR. NOVAK: I misunderstood you.

Just as to the burden of proof,

other thing I woul-d throw out t.here i s the

they cited, the Cordoba-Murqas

case f rom t,hi s year that al so

of the evidence standard.

case, a Second Circuit

said it's preponderance

I'm sorry.

t.he only

one case

But again,

clear and convincing

werve met our burden

if you wanL to hold us to the

standard alt.ernatively, I t,hink

there. I ' l-l leave it to the

THE COURT: Anything el_se on this issue?

We11, the background of the issue is whether

Court t,o rule on unless you have any further
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to appfy the cross reference under United States

Sentencing Guideline 2D1".L. That Guideline says, Lo

begin, it is under Part D of the Guideline Manual,

which is encapt.ioned t'Part D - Offenses Involving

Drugs. rl

2DL.L is captioned "UnIawful Manuf act,uring,

Importing, Export,ing or Trafficking (Including

Possession with Intent to Commit These Of f enses);

Attempt. or Conspiracy. "

And Sect j-on 2D1,.1 (d) says, " If a victim was

ki1led under circumstances that woul-d constitute

murder under 18 U.S.C. Sect.ion 1-1-11, had such killing

taken place within the territ.orial or marit.ime

jurisdiction of the United St.ates apply Section 2Al-.t

(First Degree Murder) "

Section 2A1-.1 is under the heading part of

the Person, and

is First Degree

the manual, Part

under Section L,

Murder. And all it says is (a) is LeveI 43.

some application notes.

to which Guideline 2D1,. r- (d) (1)

Now, there are

1B U.S.C. Section 1111-,

applies and refers,

killing of a human

defines murder as t.he unlawful

being wit,h

A - Offenses Against

Homicide; and 2AL.1

The sect.ion

malice af oret.hought, .

to describe certain

and says any other

goes on

murde r
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murder is the second degree murder.

The key issue here is whet.her the defendants

committ.ed or participat.ed in the killing of Officer

Gibson with mal ice af oret,hought . I think that bef ore

actually get.t.ing t.o that. issue we have to assess what.

is the burden of proof or the standard of proof here.

Generally, appfication of the preponderance

standard at the sentencing sat.isfies the due process

requirements of the Constitution. That's the rule of

U. S . v. Wat.ts, citing McMillan v. Pennsylvania. It' s

also been decided such by our Court of Appeals in U.S.

v. Williams, U.S. v. Crump, U.S. v. Washington.

Furt.hermore, there ' s no prohibit ion against

consldering conduct for which the defendant has been

acquitted for relevant conduct for the determinatj-on

of hi s sentence . That ' s provided in Guidel- ine j-B j_ . 3 .

Also, it's clearly decided in United Stat,es

v. Watts and WiIli-ams and in United Stat.es v.

Martinez, ds well- as United States v. Cl_aiborne.

There are situations as described in
McMillan \.r Penn sv1 vani a r_n

t,he cross reference or some

which an application of

enhancement can create due

process probl-ems

That arises under the Supreme Court comment
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and may present

enhancement or

due process difficulties if the

here t.he cros s ref erence becomes the

Our Court

dog

of Appeals in United States v

tail which \^rags the of t.he substant,ive offense

has interpreted the

McMillan to say that

is sufficient,proof by a preponderance of the evidence

as long as the enhancement is not a tail which wags

the dog of the substantive offense, citing McMi11an.

In Watts, interestingly, the Supreme Court,

acknowledged but did not decide that there was a

divergence opinion among the circuits as to whether

extreme circumstances relevant conduct that would

dramatically increase the sentence must be based on

clear and convincing evidence.

I paused for just. a moment to note that

absent t.he application of this cross ref erence, the

defendant, Mr. Richardson, is facing a maximum

punishment under the Guideline calculations of

21,o months and that Mr. claiborne is f acing a maximum

punishment under the Guideline calculat.ions of

327 months.

Montqomery, d€cided recently,

Supreme Court's admonition in

Is t.hat correct with

cal-culation didnrt change when

the drug the drug

I found t,hat it was not
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MR. BOATWRIGHT: Thatts correct, Judge.

MR. GAVIN: Yes, sir.

THE COURT: So those punishments are

correct.

Under the application of the cross

reference, the defendant is facing a mandatory life

imprisonment, each one of them.

MR. NOVAK: Judge, I 'm sorry. May I correcL
you? I think the stat.ement as to Mr. Claiborne is in

error. Did you say maximum of 327? Is that what you

said? He's Category Four, Level 36 now, as opposed to
Level 34.

MR. EVERHART: He said 327 .

MR. NOVAK: f s that what he sai-d?

THE COURT: 327 is the maximum?

MR. NOVAK: You,re right . I was wrong. I
t.hought I -- I misheard you. I,m sorry.

THE COURT: A11 right. Now, Irve
forgotten oh.

The appfication of the cross reference here

will result in a life sentence for each of the

defendants. To begin, it perhaps is wise to address

the concerns raised by Mr. Boatwright and by

Mr. Everhart, and that is the use of acquit.ted
conduct.
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In this

use conduct which

prosecutor in the

prosecutor decided

manslaughter for

the fact for Mr.

instance, w€ hawe an advocated for

has been scrutinized by the

state courL and as to which the

to accept a plea

. Richardson and

C1 a iborne ,

111_

of involuntary

accessory after

a punishment of a

senLence of five

Mr

maxi-mum of

yielding

act.ual

years for

ten years with an

Mr. Richardson and a sentence of time served

for Mr. Claiborne.

The record, if I reca1l correctly, b€fore me

is that. if the reason that plea was accepted by the

prosecutor there was that the prosecutor did not

believe that there was sufficient evidence to acquit

carriesthe defendant.s of capital murder or murder, it

a st,if f er sentence.

Then this case was brought, and the

defendant,s were charged with murder under i-B U.S.C

Section l-l-11.

And the jury was asked

prosecution t.hat, in my judgment.,

on a more forceful case and that

to decide in a

could not have put

left

stone unturned in the presentation of

t.he art,icul-ation in the argument. of
government's theory and

And the j ury

what the evidence

v j- rtual ly no

evidence and in

r,he theory, the

showed.

reason it
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found, thaL the reasonable doubt standard had not. been

satisfied and acquitted the defendant.s of these

charges.

The United States Supreme Court in

States v. Watts and the Sentencing Guidelines

t,hemselves and in other cases cited in Wat ts

United

and our

circu j-t a1so, the law is acquitted conduct can be

considered.

I happen to believe that. there's something

fundamentally wrong with that notion, when a jury

acquits after a trial- that's been tried by fine

lawyers, and the government certainly has been

represented as best it could be. Nobody could t-ry the

case any bet.ter if it were tried 100 t.imes.

I hope that following t,he decision in

Apprendi, the Supreme Court will revisit the issue of

United States v. Watts and ref lect upon t.he potential

and serious problem t,hat that causes in a

const,itutional way because there too

easy to use acquitted conduct in

are it becomes

sentencj-ng

has made the Iaw.

difficul-t

of them is

proceedings as the Supreme

And t.hat creates

circumstances in many

articulated and found

where a defendant was

in United States v. Lombard,

charged wiEh firearm offenses

Court

quite

cases. One

Page 347 of 2114
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1r- 3

because he was acquitted of t,wo killings in the state

court s .

And the Court goes on at great, length to

discuss the vicissitudes and consequences of applying

this Guideline, and t.hen goes on to say that what the
j udge shoul-d have done i s Lo have downwardly departed

af ter applying t.his Guideline.

To ffi€, t.hat distort,ion of t.he approach t.o

sentencing which is just simply not, the right way to
approach matLers is caused at root by the decision in
United Stat.es v. Watts and the cases on which it
decided that permit use of acquitted conduct.

The defendants have preserved t.heir

perhaps Apprendi may be

of jurisprudence in which

I think thatobj ections

heading us

that rule

Court of

in a direction

may

the

change, but t.hat is f or the Supreme

United Stat,es or the Congress to change.

is not for United States district judgesII

to change when their

Supreme Court of t.he

ot.herwise, and so I

they are acquitted.

There are

controlling circuit. l-aw and t,he

United St.ates bel_ieves or hold

will- consider the conduct of which

a number of cases in which thi_s

same scenario, sad1y, has played itself

stat,es v. Rooks, united states v. crump,

out. United
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25 August of this year, correctly says that Crump is the

LL4

v. Montqomerv all involve circumstances where in the

course of drug trafficking of one sort or another,

people have been kiIled by the use of weapons in

connection with a drug t.raf f icking of f ense.

And there has arisen a discussion in the

jurisprudence of sentencing and the applicat.ion of

t.his Guideline whether the proof standard ought to be

a preponderance of proof or a clear and convincing

evidence standard.

The Second Circuit in U.S. v. Cordoba-Murqas

held that a preponderance standard rather than a clear

and convincing standard applied. The Tenth Circuit in

Unit.ed States v. Moss has hel-d that the preponderance

standard applies and acknowledged, though, Lhe

dif f iculties with t.hat standard.

In IIni r-ed States v. Sinqlet-arv I think

teaches al-so that rel-evant

by a preponderance of the

conduct should be decided

evidence standard. United

Stat,es v. Lombard

problematic.

In our

the preponderance

2D1-. r-(d) (1), and

circuit, the

st.andard to

Crump decision applies

the consideration of

explains in great detail why t.hat is

I bel-ieve that. Rooks, which I

mentioned earlier, u.s. v. Rooks, which was decided in
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rule of our circuit, and that that panel in Rooks looks

l ike it might have pref erred to have decided t.he case

another way.

But it. said that it was bound by the

precedent in the circuit and under t.he ru1e, that one

panel cannot change another panelts decision in this

circuit, and certainly a district court cannot do

that .

However, in Montgomery, decided on July the

17th of this year, the court said proof by a

preponderance is sufficient as long as the enhancement

is not a tail which wags the dog of a subst,antive

offense.

And in a

McMi 1l- an sugge s t s

standard should be

conduct, that woul-d

parenthet.ical suggesting that

that the clear and convincing

applled when considering acquitted

substantially increase the

defendant's sentencing. That' s dicta. It, was not
necessary to t.he decision.

So I think where our court is, is here the

court has not clearly decided whether the clear and

convincing standard applies in a circumstance such as

here where the sentence could go from 21-o months to
1ife, to 327 months to 1ife.

And I t.hink t.hat i f f orced to conf ront that
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11_ 6

question direct.ly af ter Apprendi, the United St.ates

Court of Appeals for the Fourth Circuit will decide

the clear and convincing evidence standard j_s the

standard that is to be applied to a determination of

this circumstance, not t.he preponderance of the

evidence standard.

And I base t,hat on the decision in

Montgomery and the decisions of which it. cites,

acknowl edging t.hat the court might. very wel l say that

it is the preponderance standard that applies.

Now, that. brings us to an assessment of the

application of t.he 2D1-.1- (d) (1) to the f acts of rhis

case, which as they have been presented here deal- with
two aspects of the issue.

The defendants contend they did not even

participate in the murder

Gibsonr s dying declaration

of t,he

of Officer Gibson. Officer

provided a reasonably

two defendants.accurate description

There were some differences. There

fact, a couple of significant differences in

were,

his

1n

description and the actual appearance of

def endants on the date in quest.ion.

That evidence has to be taken

wlth the fact that. this was a statement

the

in perspective

given by a man

Page 351 of 2114
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25 are, in fact, not present at

powers of articulation can be

when suffering from a mortal

t,hat which was described to

L1"7

affected drastically

wound and shock, such as

be what Officer Gibson was

alt.hough imperfect, was

defendant,s to have

suffering by

So

sufficiently

his description,

connected to the

identified and placed them t.here if other evidence

tends to support.

I find

courLs constitute

that dying declaration.

that the guilty pleas in
judicial admissions of

the state

participation

I recognize

pleas may

re c e ived

in the event and presence at the event

thaL there may have been reasons why the

have been entered because havethey may

de f endant sf avorable treat.ment, the

favorabl-e treatment

But the fact of the matter

admitted into evidence the statement

text of the guilty p1eas, and in both

may have recej-ved

admi t t ed

is there was

of facts and the

of those

being present. and

albeit differentanother,

the United States in t.he

to other people.

that aren't true

the event. The

j-nstances, these defendanLs

participating in one way or

than what, is accused here by

killing of Officer Gibson.

People

if they

They both gave fal-se alibis

don't need to concoct stories
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eyewi tne s s

to confirm

t,est.imony of

what happened

Ms. Newby and Mr. Wooden tends

as relat,ed by Officer Gibson

j-n his dying

IT reci-tes they recited confirmatory

facts that show there was a struggle going ofl, a

struggle for

that Officer

two men went

They

went back to do

He followed them

act. And he was

a drug deal- . And

back there, and

doing his duty,

by the record in

he found them out.

he caught them in the

and thatrs confirmed,

t.oto.

Claiborne and

certainly isn't

tends Lo be corroborated

the dying declaration of

declarat ion .

the gun, and they conf irmed t.he f act s

Gibson, shown in the record, that these

back to do a drug dea1.

were drug dealers in the area, and they

it seems t,o ffi€,

The admissions that Mr.

Mr. R j-chardson made to others, y€s, the testimony of

in it, so tosome of those witnesses has some holes

speak.

But. in general , i t

inherently unbelievable and

by the physical evidence and

Officer Gibson.

Now, the question then so I find t.hat by

clear and convj-ncing evidence and perforce by a

preponderance of the evidence t.hat bot,h defendants
participated in the killing of Officer Gibson.
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And the question then resolves itself int.o

whether or not this participation was with malice

aforethought because that's the specific standard for

applying the cross reference in Section 2DL.1(d) (1).

And so the Court musL det.ermine whether

officer Gibson was ki11ed under circumstances that.

would constitute murder under i_B U.S.C. And as I
explained earlier, that means the unrawful killing of
a human being with malice af oret.hought.

And the definition of mal_ice aforethought is
the killing of another person deliberaLely and

i-ntent,ionally or to act with a cal_1ous and wanton

disregard for human 1ife. That is the instruction

that the jury was given with no obj ection.

malice aforethoughtA killing is done

if it is done with call_ous and wanton disregard for
human 1ife.

That is the rule in Unit-ed s ates v

Veqa- Penarete f rom the Fourt.h Circuit in 1,992 and

Uni red .stat-c s v- Sheffev from the Sixth Circuit and

united states v. Black Elk from the Eighth circuit and

united states v. Taylor f rom t,he seventh circuit and

Unit.ed States v. Wood f rom the Tenth Circuit .

The question then is, under the facts did
the defendants acL with marice aforethought? what

wi th

Page 354 of 2114
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happened here

woods t. o do a

business.

And

was that these people went into the

drug transaction, which was their

t.he officer foll-owed them in t.he pursuit

a mat.terof his responsibilit.ies charged unto him as

of 1aw. He obviously had his gun drawn,

from him.

and they

acted together to take it.

The evidence was Mr. Claiborne was

pulling on his back and Mr. Richardson was pulling on

his front

away

that

And they

The other

struggled with him and Ms. Newby

it, and the

t.he evidence about how

be that this part,icul-ar

it occurred, and we

possible scenarios,

how

says

dying

that testimony confirms

declarat,ion of Of f icer Gibson conf i_rms it.

I have thought from

it is that any scenario could

tragedy actually took p1ace,

have discussed here today three

and as the def ense point s out , there may be ot.hers .

But al-1 that I can envision, al1 scenarios
that r can envision involve a common thread; and that.

is, people who were acting unlawfully, people who were

violating the Iaws, dtt.empting Lo take a weapon f rom a

l-aw enforcement officer who was attempting to arrest
them, and in the process that officer was ki11ed.
rt I s unlikely f rom t,he physical evidence, there being
no powder marks on officer Gibson's hands and the fact
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that the shot was 1ike1y 5 to 1,2 inches away, t.hat

this was a self -inf l-icted wound.

And it also woul-d be consistent Lo find t,hat

based on Officer Gibson's own words, which says, "They

shot me with my own gun. t' There are t.hree saf eties on

this 9ufl, and it, takes 7 a/2 pounds of pressure in

order to pull the trigger on t,his gun.

Now, that's not the heaviest, tightest

trigger or loosest trigger. It, s a medium amount of
pressure on the trigger. But somebody has to do it

and puI1 it.

And what happens, Mr. Wooden said, ds soon

1,21

turned around, and in whose

was in Mr. Richardson's

the ground.

intent ional

as that shot was fired, he

hand was the gun? The gun

hand, and the officer was

could have been

on

That bespeaks of an

int.entional act, that j eopardizes the l_if e

was on t.he business end of that gun.

I agree that one does not attack

officer in the course of his duty and try
gun away from him unless one intends to do

with t,hat gun.

Of course, it's also possible

hold him

shoot, ing, dfl

of whoever

a police

to take his

something

that t.hey

i-n some kind ofattempting to

and tie him
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but that's very un1ikeIy.

Whatever is the s j-tuat ion, if you take the

gun and try to get it, you're charged with the

knowledge that, guns go off and particularly in the

course of st.ruggles, and a reasonable person would

know that.

Wrestling with someone who has a gun

reasonably can be calculated and understood to present.

a risk Lo the l-ife and safety of everybody who is

involved in that struggle but. particularly so if the
gun belongs to a police officer and the officer is

attempting to keep the person from gett.ing t,he gun,

t,hatts the person he's trying to arrest or t,o keep it
from being used on him.

I think that al_1 those taken together teach

and lead to the finding by clear and c onvinc ing

was with maliceevi-dence that. this killing

aforet.hought as the 1aw was defined, and under those

circumstances, the cross reference appfies.

And it. applies even though the jury found

the defendants not. guilty by virtue of the ruling in
United St.ates v. Watts and it's progeny.

So the objection of the United States to
f ailure to apply the enhancemenL. is susta j_ned, and the
enhancement will be applied.

o f anot,he r
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punishment or

Mr. Burnside?

THE PROBATION OFFICER:

1,23

Punishment ranges in

life imprisonment.

under the Guideline

any change in the

defendant other than

Under those circumstances, the maximum

t.he puni shment range s are what ,

both cases, Your Honor, wil-l- be

THE COURT: And that. ' s

as well as

s ent enc ing

that one,

offense 1eve1 as you just did,

can'L. double count and use it

the statute. Is there

parameters for either

Mr. Burnside?

ir

a mi-nute.

as we requested, you

in their criminal

stil-1

THE PROBATION OFFICER: No, your Honor.

MR. NOVAK: Judge, I actually disagree to

some ext.ent, only in the sense that. as we argued in

our papers that. if you score t.he murder and the

history category. I mean,

THE COURT: Wait I'm talking

The totalabout the sentencing parameters now

offense 1eve1, I haven't. gotten to

The total offense 1eve1,

Mr. Richardson's case is what, 34?

THE PROBATION OFFICER:

those yet

Mr. Burnside, l-n

THE COURT: And wiLh a

rr. is,
criminal

Your Honor.

2, the parameters are life imprisonment,

history of

no probation.
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they changed?

criminal history category

it's l-68 to 2L0 months.

base offense leve1 of 34,

With Your

1,2 4

Honorrs finding

it moves to 43, and

t.he re any change s in

No, Your Honor, not

history, are there

for Mr. Richardson

THE PROBATION OFFICER: Your Honor, with the

t.hat the cross ref erence appties,

it' s life imprisonment, period.

THE COURT: Right. . Are

the other parameters?

THE PROBATION OFFICER:

that I'm aware of.

THE COURT: Now , cY iminal

any changes

by virtue of

j-n the criminal history

t,he findings that, I made so far?

THE PROBATION OFFICER:

THE COURT: Mr. Novak,

MR. NOVAK: I

No, Your Honor.

do you say there is?

Necessarily, to

goes from 2 Lo 1

The reason he went.

di s agree .

actual 1y

count .

favor the defendant, it

because you can't double

from Category 1 to 2 is because the officer at that
t ime scored t.he stat.e conviction as prior criminal

history.

But now since you're inctuding the offense
1eve1, thatrs relevant conduct . So you have to knock

that, out of the criminal history category.

THE COURT: Because you don't j-ncl_ude in the
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criminal history anything that is relevant. conduct, j-s

that your point?

MR. NOVAK: Yes .

THE COURT: Do you agree or disagree,

Mr. Burnside?

THE PROBATION OFFICER: I agree with

Mr. Novak, Your Honor.

THE COURT: Does anybody disagree with that
for Mr. Richardson?

MR. HUYOUNG: No.

THE COURT: The answer is they do not. So

the offense 1eve1 is 1.

MR. NOVAK: Criminal history

THE COURT: I mean crimi-naI

is 1- . Now, does that. change any ot,her

the view of Mr. Burnside or Mr. Novak?

MR. NOVAK: No .

THE PROBATION OFFICER: No,

THE COURT : Al_ l- right . Mr .

change any of the ot.her parameters ?

MR. HUYOUNG: Not as far as

that, base level offense. I would now

cat.egory.

history category

parameters in

Your Honor -

HuYoung, does it

coming up to

entertain a

motion t.hat t.he court consider a downward departure.

THE COURT: Irm not even at that point, yet.
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MR. NOVAK:

His criminal history

THE COURT:

Honor.

THE COURT

His leveL stays at

application

MR. NOVAK

THE

l-26

Do you want to do Mr. Claiborne?

category is 4 to 3.

Yes. Now, over to

: What are the parameters, then?

35. The custody with the

It t s 43 , ,fudge.

. LevelCOURT: Irm sorry.

application of the

PROBATION OFFICER:

MR. HUYOUNG: That' s fine, Your Honor.

Mr. Claiborne, Mr. Burnside.

THE PROBATION OFFICER: Yes, Your Honor

THE COURT: The same adjustment was made for

hi s cr j-minal hi s tory?

THE PROBATION OFFICER: yes, your Honor.

THE COURT: So that woul_d go f rom 4 to 3 ?

THE PROBATION OFFICER: Thatrs correct, your

43. But

because of the

THE

Guideline

Yes, Your Honor.

THE COURT; And Mr. Richardson's IeveI is at
43 , al so; i s t.hat right ?

THE PROBATfON OFFICER: That,s correcL, your

Honor.

THE COURT: I think you told me to do that.
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Yes. A11 right. So it's life imprisonment

is t.he sentence, then?

THE PROBATION OFFICER: Yes, Your Honor.

THE COURT: Any other parameters?

THE PROBATION OFFICER: Not that I'm aware

of, Your Honor.

THE COURT: A11 right.

MR. NOVAK: ,fudge, before we address t.he

downward departure

THE COURT: Yes.

MR. NOVAK: -- may I make one point?

Actua1Iy, may I make t,wo points?

Since yourve applied the cross reference, it
moots our motion for upward departure.

THE COURT: yes, it does.

MR. NOVAK: I would just like to if for
any reason the Fourth Circuit or t.he Supreme Court

would vacate the cross ref erence, r want t.o preserve

the right to argue on a resentencing the upward

departure argument as wel1, but I think it's mooted

today. Do I preserve that?

THE COURT: I agree it is mooted, and

anyt.hing that is rendered moot by this decj-sion is not
foreclosed from future application in t.he event of a

resentencing. In like fashion, a1I of the other
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enhancements that you have sought are moot.

MR. NOVAK: That's what I was just going to

say because you cantt go any higher than 43. As long

as I can preserve them in case there's a resentencing

aL any point, I will j ust agree that t.hey' re moot and

move straight into the downward departure motion.

THE COURT: The government,s ob j ect.ion to

the failure to apply enhancement.s for 2D1-.1(b) (1) on

the basis of 3A1 .2, on the basis of 3C1,.2, on the

basis of 3C1.1 all are rendered moot by the decision
just made.

The United States preserves t.he right to
make t,hose arguments in the event a resentencing is

ordered.

MR. NOVAK: Thank you, Judge.

THE COURT: Now, I think we are at the issue

of a downward departure. I think it is undisputed

that the Court. has t.he power downwardly Lo depart.

That clearly is in this situation. That's

the clear Leachj-ng of United States v. Lombard, and

indeed, sequential prosecutions can be the basis of a

downward departure under United States v. Koon, I

believe. So I don't t,hink t.hat' s the issue.

MR. HUYOUNG: Thank you, your Honor. I
would ask t,he Court to
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THE COURT: Just a minute.

Do you agree, Mr. Novak?

MR. NOVAK: Yes .

THE COURT: There t s the authority to do

MR. NOVAK: Right. I filed a response

days ago saying t.hat., Judge.

]-29

ir.
a

regards

t,he bas i s

couple

THE COURT: A11 right.

MR. HUYOUNG: Judge, basically, in

to t.he downward departure, w€ are looking at

for t,hat as the successlve

And al- so, ds even

conduct, and used

prosecution.

though the Court rul-ed on

it to do the crossacquitted

reference,

asking the

have this

I think in a way werre 1 ooking

S dy, a1l-

wer re

case -

Court to view that and right, we

think everyone is in agreement

sentence was not enough for these

come in here to

It started out j_n state court, t,he

combi-nation of all f actors. It came to f ederal_

and basically, I

maybe the st.ate

defendant s .

So we

the case. They were found not

f ede ral-

guilty by

t.hink we

court. We

the j ury

can deny

court,
that

try

of

thatthe main offenses, and I don't

those were the main offenses. If not, we wouldnrt

have spent all that time to try case.
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The jury comes backs wit.h an offense of

conviction of the drug conspiracy and as t.his Court

has just done, cross referenced it.

Now we get t.o is this a unique case? Is

this the kind of case that takes it out of the

heartland of cases? And j-t,s my content.ion or our

contention on behalf of both defendants that it, is.

Judge, w€ cited a case on the Cordoba-Murgas

case, which I cited in my briefing. It held the

preponderance of the evidence, and it held that, y€s,

the cross reference does apply on t.hat specific

cat egory .

But that doesnrt mean that you have to apply

t.he 1if e sentence if there are some circumstances. rn

that case it cited it. and I cited it in my brief on a

downward departure based on successive prosecuLions,

based on acquitt.ed conduct , based on the f act s t.hat it
came back with a not guilty plea and based on t.he fact.

that just. the scope of the trial where the focus was

on the murder case, this Court can downwardly depart.

this is whatJudge, in this situation,

happened. In this

the U. S. At.torney

fel-t obl-igated to

Court and ask for

sit.uation, w€ tried the case, and

did what it's enti-tIed to do and

do. And that is to come to the

the cross reference and other
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departures.

Those have

cross reference, buL

Stat.es v. Koon, which

are

131

been made moot now because of the

in t,his situation, ds

is the premier case

a myriad of factors

with united

on downward

that thedepartures, there

Court can view and

whether a downward

In Lhis

prosecutions. It

one of the factors that it

here we just ask the Court

of the fact that the focus

that the Court the jury

them.

look at and make a determination

departure should be applied.

case, one

was made

r-s successl,ve

clear in Koon that that was

looked aL. And, Judge,

to downward depart. because

also was on the murder and

came back and acquitted

If the reason why you have downward

departures as stated in Koon is because the defendants

have now been t.hrough this will be the third run

through the gauntlets. They've been through it, in

state court. They went through it at trial and now at

sentencing.

And, Your Honor, even regardless of which

version of the facts or what happened back there in

t.he woods, if the Court had made a point. that

anyone who struggles wit.h a police officer, you know,

does put himself in a wanton disregard of that police
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officer ' s life

say

not

In looking at

in Applicat.ion Note

downward departure may

departure may be based

1,3 2

the application notes, it does

1- that. if the defendant did

cause the death j-ntentionally or knowingly, a

to the ext.ent thebe warrant. ed

on the defendant's state of

mind. Then it says rrrecklessness or negligence. "

the word "wanton, "I know it doesn't stat.e

but, if the Court has made the determination that the

struggle was in the nature of negligence or wanton

disregard for life, then even at that Guideline

applicat,ion of the cross ref erence, it does a11ow t,he

Court to downwardly depart..

Your Honor, this is, again, an atypical

case. V'Ie come t.hrough procedurally atypical . We

are these defendants have received the Iife

sentence or will receive a life sentence if this court.

doesn't depart.

Itts an exLreme

only in the Lombard case,

and the facts in Lombard,

There was no struggle in

departure, ?s indicated not

which t.hi s Court has f ound,

I would argiue were worse.

that case.

Mr. Lombard and his co-defendant shot

there asleep, and they shot him with

And the same applies

The t.wo men who

were just 1yi-ng

a shotgun.
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1_33

THE COURT: But. the offense of conviction in

that case was the firearms offenses, possession of a

f i rearm.

MR. HUYOUNG: Correct..

So what happened

conviction t,hat ' s drug

mean, thaL's a significant

think? How do you deal- wi th

THE COURT:

we have an offense of

trafficking here. I

difference, don't you

that difference?

both scenarios end up get,ting

fact, the base level offense

MR. HUYOUNG: Your Honor, I guess when you

start looking at the moral point of view,- and that is,

some people consider gun offenses worse than drug

offenses, I think you look at the result .

And the result is that both defendants in

Lo the Cordoba-Murqas

a drug t,ransaction.

of an individual to

was the and

case, which

That was an

case was a Iittle bit higher than whaL

a life sentence. In

I believe in the Lombard

Mr. Richardson

It was in the three hundreds

to saying, well-, that was a

wasnrt, I donrt t.hink you can

I don't think there' s that big

was looking at.

So in

weapons offense

But

I cited, that

rega rds

and this

make that, distinction

of a difference.

going

wasnrt

Page 368 of 2114
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identify. I think it was a killing dealing with an

informant.

Judge, again, I know that you viewed the

evidence as clear and convincing, but it I s cl-ear and

convincing that there was a struggle going on. These

def endant,s didnrt go in there with the int,ent that,

I think even the giovernment has conceded they didn't
go in there just to ki1I this person.

So, Judge, based on this scenario of what

has transpired through this court, based on the fact

t.hat we had an eight -day j ury trial , we

Court to downwardly depart.

THE COURT: The Fourt,h Circuit says that if

the requirements are met for downward departure, we

have to arrive at a method for departure.

would ask the

MR. HUYOUNG:

THE COURT:

for departure. Is it

the analogous offense

MR. HUYOUNG:

available here.

THE COURT:

and what l-evel would you

MR. HUYOUNG:

I said letrs get it back

Correct, Your Honor.

It has to be a principled method

the 1evel-by-1eve1 approach or

approach?

Judge, I think both are

What is the analogous offense

take it ?

,Judge, of course, in my brief ,

down to 34, but the only
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135

thing that I can argue, Judge,

States v. Koon. They departed

They departed down t.hree 1eve1s that po int. .

disregard, if the

it, used Lo upwardly

1ife, then that

is you look

down three

at United

1eve1s.

to

If you look at the wanton

Court views that that conduct that

of humandepart is wanton disregard

amounts to a second degree

And if you look of doing

murder

t,hi s Court

the downward depart.ures , wel l , s€cond degree

st.arts at. 33, and I know the governmenL and

has ruled that it ' s a drug offense so it, automatically

kicks it up.

But in looking at equivalent Sentencing

Guidelines, you l-ook at second degree murder at 33.

You look at maybe a down if you look at how much

departure using other cases, if you looked at, the Koon

decision and downwardly departed t,hree.

I,ve been through the Guidelines, and I
tried to find an equival-ent, to come up with to argue

that,. But there aren't too many downward departures
in the Guidelines, unforLunately. So, Judge

THE COURT: Not in the Fourth Circuit.

MR. HUYOUNG: Right.

THE COURT: Not that have been sustained.
MR . HUYOUNG : CorrecL . And al- so looking aL

murder.

at the methodology
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the Fourth Circuit court cases.

Judge, I woul-d ask the Court

THE COURT How many Guidelines' cases do

Lombard where the crossyou know of other

reference involved

l-ike this?

than

MR.

Cordoba-Murgas

fact, in both

downwardly depart.

back to the district

a downward departure in a situat,ion

HUYOUNG: The Lombard and the

they didnrt and ineven though

CASCS, they didn't. say that they would

They just said letrs remand it

court for the district court to
consider a downward departure.

And, Judge, I , 1l_ be quite f rank with the
court.. r don't know how we can equate this factual
situation as far as what these two defendants have

been through and equate a downward departure.

I would ask the Court to view you know,

you start at the base level that they originally
started of f with. you look at t.he conduct. which then
puts them at 1ife.

And I woul_d ask the Court, to find a Ievel
thatrs somewhere in between that, and r would argue,
as I argued in the in my brief , if you l_ook at
specif ic Guiderines, you look at 2D]-.1-, which j-s the
drug Guideline, if it was an intentionar murder, then,
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of course, it. goes t,o 43 .

As I made reference to earlier, it. does

include deaths that have occurred as a result of using

the drugs. Like if the dealer g:ave the drugs to

someone intentionally meanj-ng to cause death or

intentional overdose, then it refers to 43.

The next IeveI, I believe, is 38, and f

think I may be mistaken, Judge, but, Judge, I

believe that's 38. So if you're looking at a basis or

something that the Sentencing Commissj-on was looking

at to say that. a death had occurred, then we're

l ooking at that. 3I l evel .

mi n imum ,

because

specific

factor in

Mr. Claiborne, w€

departure motion.

that the Court is

From an

Judge, I

at Ieast

you're looking at

Guidel- ine deal ing

would ask the Court to, at the

reduce the offense leve1 down to

very

38

this specific Guideline, the

with drugs, and death is a

that

THE COURT: A11 right.

MR. HUYOUNG: Thank you, Your Honor.

on behal-f ofMR. GAVIN: Judge,

would like also to make a downward

I think the Court has acknowledged

authorized to do it.

analogous point of view, it doesnrt
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factor, nor i-s

an unmentioned

IIIS

were acquitted of

factor or not.

BuL I'd

those as unmentioned

138

it a discouraged factor. It, ' s simply

factor for purposes of departures.

sort of unclear on whether the Court is

successive prosecution as an

the same conduct as an unmentioned

ask the Court, to consider both of

c ons ide r ing

unmenL i oned

prosecut ions

of acquitted

it

f actor in addit ion to the f act that t,hey

fact ors,

forth in

first, successive

Koon, and then the role

conduct, which I don't know thaL that has

would say it should also be at least

the Court of Appeals as an unmentj_oned

Judge, while I believe

as set

been addressed.

BuT I

be analyzed by

factor.

and why

because

iL deserves a motion for

we wouldnrt be here

this case is atypical

downward departure is

Commonwealt.h' s At.torney in

these gentlemen and they

sentence that the minimum

today.

It is totally

here at al l i f t.hey had

and pursued down there.

today if the

Sussex County had convicted

had received a 28-year

i s t.hey ' re going to get here

remote that we would even be

been convj-cted and prosecuted

We I re he re s o1e Iy be cau s e t,he
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ends of justice down there were not met, and that,'s

why I believe this case is atypical.

Successive prosecution, you know they are

entitled to do it. Watts says they're entitled to do

it. I mean, everyone says theytre entitled to do it.

The cases and lawyers, it appears, have argued very,

very, uflsuccessf u11y. It. I s not a f air def ense. It.

just won't work.

So they are entitled to

it's someLhing that the Court can

in light of the facts with regard

Mr. Claiborne, even in

by the Court, was behind Officer

may not have known what was going

do iL, but r t,hink

consider, €specially

to Mr. Claiborne.

the factors set forth

Gibson and certainly

on in front of him,

even though he

So I

cons iderat ion

Court and Mr.

was acting in concert.

would ask the Court to take that, into

what Lo apply. The

second degree murder

as weII, ds well as

HuYoung noted that

base offense 1evel comes in at 33.

If you would t.ake the base offense Ievel for

second degree murder at 33 and then look at the

enhancement.s as sought by Mr. Novak, 1r ou see under

2D1,.1- Subparagraph (b) (1), you apply a two-level

enhancement because a dangerous weapon was used.

Second, if you l_ooked at the f act t,hat t,he
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victim was a law enforcement officer under 3AL.2, then

a three - 1evel enhancement, woul-d app1y.

The last enhancement, the two-1eve1

enhancement, under 3CL.2, that deals with whether the

defendant recklessly created a substantial risk of

death or serious bodily injury while fleeing from a

1aw enf orcement of f icer, I woul-d submit that there's

rea11y no evj-dence that they were fleeirg, if the

Court adopt.s the approach that t.hey were wrestling

with it because if they were wrestling with him and he

was shot during the wrestling, they never fIed.

So I don' t t,hink that that two- leve1

enhancement woul-d apply regardless of t.he f acts. I

woul-d sdy, Judge, and I woul-d argue t.hat the two-l-eve1

enhancement for a dangerous weapon be merged into the

second requested enhancement, which is t,he three-1eve1

enhancement because the victim was a 1aw enforcement

officer.

So if you were to take the second degree

murder base offense 1eve1 of 33 and then apply the

t.hree-1eve1 enhancement because the victim was a l-aw

enforcement officer, you would come up with a 36 base

offense 1evel with Mr. Claiborne's reduced criminal

history category of 3. That could still be an awful
1ot of t.ime f or Mr. Claiborne to serve.
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THE COURT: What is that sentence?

MR. GAVIN: Wel1, 36 is 235 to 294, my

colleague says.

MR. EVERHART: 293 , Your Honor.

MR. GAVIN: 293 .

THE COURT: A11 right.

MR. GAVIN: So, Judge, I'd say that based on

the rulings and the facts that have been set forth by

the Court that that. woul-d be an appropriate departure

for the facts as they apply to Mr. Claiborne.

THE COURT: AIl righL. Mr. Novak.

MR. NOVAK: Judge, as Mr. Huyoung conceded,

there are, at least to my knowledge, only two reported

cases where there's been the issue about downward

departure after the cross

are the two

and Lombard,

differences

cases that he

both of which

reference applied, and those

has clt,ed, Cordoba-Murqas

have subsLantial

from this case.

In Cordoba-Murgas, t.he main basis

THE COURT: I think U.S. v. Jett in the

Fourt.h Circuit allowed it, but it was not a lot. of
discussion in it.

MR. NOVAK: .fudge, that,s the one I ,m not

f am j-1iar with . so r pread ignorance there , buL as to
the ot,her two, I can address those.
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And the substantial basis for the departure

in Cordoba-Murgas was the fact that the sentencing

court had substantial doubts as to whether the

defendants had committ.ed part.icipated in the

killing at all.

And of course, here you found by the clear

and convincing st.andard

s t anda rd

. They

there.preponderance

state guilty

there -

were applying the

And also, 1zou have the

they did not havepleas here, which

And in Lombard, the main basis for downward

departure there

suggesting was

defendant been

what the First Circuit waswas

a fundamental fairness because had the

successfully prosecuted in the stat,e

syst.em in Ma j-ne, the maximum penalty was rif e but with
the possibility of parole.

Whereas in the state system, the or in
the federal system,

it's just mandatory

about that. Whereas

fu11y prosecuted in

received t.he death

obviously

1ife, and

here, had

the state they could have

here, the maximum

there's no parole and

t,hey were concerned

the defendants been

sys t em,

Whereaspenal Ly .

punishment is life imprisonment.

What I would suggest to the Court is this:
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depart based on successive prosecutions, from Koon and

the cases thereafter, but

Why is it thar

there has to be a reason.

the re is a departure? And

to that other Lhan toneither defendant has pointed

sdy, we11, werve

but they haven't

Whereas

been t.hough this a couple of times,

pointed to a reason.

in Koon, the officers

had private counsel.

did point to

was high-profile case

all the problems that were associated

with t,he enormous outcry t.hat obviously occurred to
Mr. King in that case.

These defendants have failed to do so.

Mr. Richardson has been in custody the whole time

since then. Mr. Claiborne got out of j ai1 after the

arrested on a drug offense and was

the fact. that

out on bond,

had suffered

there has

s ent enc ingi, wa s

detained based

upon the murder

in cust.ody

they

and it

upon his

in this

anyhow.

They both got

not been some

They had been

. And they

drug activities, not based

case. So he would have been

court. appointed counsel, and

backlash against their family

at least t,hat's been put f orth

occurred in the

or anything like

here, ds I think

that,

So I think the question

Koon case.

is, if there had not
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appropriate for two

enforcement officer

dealers who ki11ed a law

to arrest them for

And I think the

drug

who

L44

to b€, is there

prosecution Lhat

the reduction?

their drug t,raffickj-ng

answer is clearly yes.

Then the next

is trying
activities?

question has

some reason based upon the successive

these defendants suffered that merits

They pointed to

should stay at

Now, if

none other than rhetoric. So it

the Level- 43 .

by chance, however,

Court t.hat the

would not be

you would

entertain it, you were asking about t.he two

approaches, I would suggest to the

1eve1-by-1eve1 reduction approach

appropriate here.

But if it does, it makes what I t.hought were

originally the enhancements for 9uD, obst.ruction of
j ustice, res j-sting arrest, those are no longer moot

because I think you have t.o do t.he leveIs not from 43

but what the final offense IeveI would be.

So you'd have 43 . You can conceivably go

higher. LeLrs say you gave them t.he gun enhancements.

That would be t.wo more. Resisting arrest, that would

be t.hree more. ObsLruction is two more. you could

conceivably go up to 50. Then you'd have to take the

of f ense level- s down f rom that. .
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What I would suggest again, wetre against

the departure, but if you would do it, I think you

have to turn to the analogous Guideline.

What Mr. Gavin offered, his approach, with

all due respect t,o him, it ' s j ust Lotally

inappropriate because it completely i-gnores what

they're convicted of, which is drug trafficking.

It just says second degree murder. It

doesn't talk about the context. that. it occurred. He

wants t,o j ust have second degree murder with the gun

and resisting arrest and ignore the ent,ire drug

trafficking context.

What, I would suggest is even if you did it

that, wdy, even if you entertained a downward departure

and you did the analogous Guideline approach, you

woul-d do what I suggest.ed in terms of our upward

departure motion, which is you st.art at their drug

offense 1eve1, now 34. It would be 3G before the

cross reference.

Then you would look to the injury caused to
the victim based upon the murder, and as

t,he al ien smuggl ing guidel ine, it ' s the

that talks about a killing that's other

involuntary manslaughter .

There are several Guidel- ines

we pointed to

only guideline

than
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two-Ievel increase for bodily injury,

serious bodily injury, six 1eve1s, I

life-threat.ening injury. But all the

go straight to 43.

The only Guideline that has

L46

four 1eve1s for

think, for

other Guidelines

an intermitt,ent

number f or a non- f irst or second degree murder is t.he

alien smugglirg, and t,hat's eight.. So if you add

eight t.o Mr. Claiborne' s number of 3 G f or the drugs,

that's 44 right there.

And Mr. Richardson, eight. to 34, that.,s 42.

We haven't talked about the gun application, which

t,wo more. That putswould necessarily appIy. That's

Mr. Richardson over 43 -

My point i s that, even j- f you I ooked at a

departure and you tooked at t.he analogous Guidelines,
you'd stilI come up with Lever 43 because that is what

is appropriate for a drug dealer who kiI1s a police
officer who is trying to arresL them when they were

engaged in a drug trafficking activity.

Therefore, we would ask you Lo deny the
downward departure and sentence t.hem to life
impri sonment .

THE COURT: Anybody have

MR. BOATWRfcHT: There is

anything else?

one thing I'd like
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abouE the consequences to Mr. Richardson and his

family from the successive prosecutions.

Both Mr. Richardson and Mr. Claiborne

through their family retained private counsel for the

state court prosecutions at what must have been great

expense. They hired two of the probably most

high-priced criminal- lawyers in t,his city to represent

them.

They both evenLually got out on bond while

those mat.ters were st.i11 pending. As the Court knows,

it costs money to get out on bond. Final1y, once the

cases were

situation

adj udi cat ed,

where he had

Mr. Claiborne was in a

served the time that he

needed to satisfy the

a1 ready

s ent enc e that

Mr. Richardson did not.

he received.

He went back to

taken into custody

was serving time in the state

In fact,, dlthough he served a great deal of

his sentence at what you Lerm a medium security

facility, when the Department of Corrections became

aware that these charges were pending but not yet

served on him, he hadn't been taken into federal

jai1, and up until

for this matter, he

pri son .

custody, in

Onion Prison

the time he was

other words , he was trans f erred t,o the Red
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A. Virginia, which is a maximum one of the super

max prisons.

That would be unprecedented for someone

convicted only of involuntary manslaughter in the

state system. The financial effect on Mr. Richardson

and his family was enormous because t.hey came before

the Court here destitute.

His family nej_ther family had any more

money left to hire any more lawyers, and that.'s why

they had to ask for court-appointed lawyers. I'm not

suggesting that. the court-appointed lawyers are bad,

but. they caused Mr. Richardson and his family's

cof f ers t.o run dry.

And that was a consequence to them, and. his
imprisonment. was a consequence to hlm. And the

conditions of his imprisonment were a consequence to
him.

And f or Mr. Novak to say that, those t,hings

arenrt factors that they had to suffer, they're
analogous in many respects, not aI1 respects,

certainly, and perhaps not to the degree of in some

respects that Sergeant, Koon experj_enced, but they
certainly experienced adverse consequences as a result
of successive prosecution.

THE COURT: Anyone else?
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MR. HUYOUNG: Your Honor, if I may just,

THE COURT: Sir?

MR. HUYOUNG: If I could just say one more

matter. I know Mr. Novak was saying, weI1, can we

please look at this upward depart.ure and the factors

there.

of
just rely on

enhancement s

course, as I cited in my brief ,

that, Lhere are some aspects or

that he wanted to

Judge, I

some

THE COURT: That are

use, like under

double counted?

MR. HUYOUNG: Yes, Your Honor, that are

doubl-e counted. Some of them j ust are specif ic . I

think under

THE COURT: Oh, I don't

question. You canrt use but one

don I t t.hink . You ' d have to pi ck

are otherwise, you rea1ly

the facts

think there's any

of those 3C things, I

one because they

into double countirg,

you.

United Stat,es

assess whether

are

part i cu1 arly

MR.

THE

v. Koon r,he

under of t,hi s case

HUYOUNG: Yes, sir, t.hank

COURT: A11 right. Under

Court is first required to

it has t.he power to downwardly depart . In this case,

it. does. Thatts been decided in United States v. Jett

and United States v. Lombard and United States v.

Cordoba-Murgas and other cases.
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In United States v. Rybicki, our Court of

described t,he f ive- st.ep analysis that is to be

sentencing courts when deciding whether to

The first st.ep in that analysis is to

determine the circumstances and consequences of the

offense of conviction, and that, of course, is a

f actual- inquiry. The circumst.ances and consequences

of the of f ense of convict.ion here are set out f u11y.

The defendants have been engaged in the drug

trade and have trafficked in significant quantities of
drugs, and in the course of trafficking in drugs, they
engaged in conduct in whi ch t,hey ki l I ed a pol i ce

of f icer who was in the course of doing hi s dut.y .

And the consequences here involve a

potential life or l-ife sentence for each of the

def endant.s unl-ess there is a departure, and that
occurs because of the requirements of the Guideline.

The Court t.hen has to decide

the circumstances

in t.he second

of orstep whet,her any

of the offense of

consequences

atypical such

of t.he

the conviction appear

take the case out

he a rt.l and

that they potentially

applicable Guidel-ines'

Unfortunately, I am

not, an atypical- case. Crump,

sad to say that t,his is
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all the cases they cite, legion

cases, and our f ederal report.ers

151-

upon legion talk about

talk about deaths

caused by the use of

trafficking activity.

So it. isn't

guns in connection with drug

unusual at al-1. Perhaps t.he

thatonly thing atypical about this case is

fortunately we do not have t.he

officers kil1ed in the course

high number of police

of att,empting to arrest

there are a number ofpeopl e

those

in drug activities, but

cases aI so

I donrt

reported.

think that the fact t.hat there is

successive prosecution here is anything that takes

this case out of the heartland of cases where people

are kill-ed in the manner Lhat Officer Gibson was

killed here at all.

So I think that I don,t rea1ly find any

f actor that takes t,his case out of the heartland. The

f act t.hat it. ' s unusual that we don' L have pol ice
officers kiI1ed in the course of trying to arrest drug

dealers more often isn'it what makes for atypicality in
the Rybicki analysis.

We should be grat.eful_ that these events

occur as seldom or occur not as often as they do. But,

t,hose who were traf f icking drugs, those who are caught

are not free to resist arrest, Eo take guns from
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to engage in conduct that wil-1 result

a police officer

And to suggest by way of a downward

departure that this is

police officers,

in the death of

kind of leniency

wrong. This is

involved a case

warranL ing

facts of this

it warrants some

case is simply

Lombard

on the

not a case like Lombard.

where there was a federal prosecution

f or possess j-ng guns.

Here the federal prosecution and conviction

is for substantial drug traffickirg, and the

application of the cross referencing here is key to

the drug trafficking Guidelines and offenses and

designed for the very purpose of protecting people

f rom drug traf f ickers who would use g:uns.

And nobody is more entitled to that

protection than a law enforcement officer trying to do

his duty and st.op the drug traf f icking. So I f ind

that. the successive prosecution here cert,ainly does

not meet t.he model of Lombard or any of the other

courts who have considered downward departure.

So j-n fact if you look at Lombard apart from

the successive prosecution end of it, what Lombard is

approaching and is crit.icizing is acquitted conduct,

and it.'s using the mode of downward deparLure t.o get

around the effects of using acquitted conduct.
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And I decline to engage in that sophistry.

The Supreme Court or our CourL of Appeals has held

that acquitted conduct can be used. I don'L like it.

I donrt think it' s right.

But I also think it is wrong to twist the

Guidelines into finding atypicality because you think

that the use of acquitted conduct ought to have been

decided by the Supreme Court of the United States

differently than it was.

And therefore , for the foregolng reasons,

the mot. j-on f or downward departure is denied.

Is there anything else that. you have to sdy,

Mr. Novak?

MR. NOVAK: Nothing el- se, iludge .

THE COURT: A11 right. Anything you have to

say on behalf of Mr. Richardson, €ither one of you?

MR. HUYOUNG: Your Honor, just preserving

all our valid objections.

THE COURT: They're on the record.

10

11

1,2

13

L4

t_5

1,6

L7

18

19

20 Mr. Richardson,

before sentence

I'11 hear what

is there anything you'd like to say

2t is imposed? If you do,

you have to say. You're

stand up, and

22 not obligated

23 to say anyt.hing.

24 Yes, one of you come up.

Your Honor, I'd just25 DEFENDANT RICHARDSON:
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like to say that

You know what I'm

it, and we stil-1

all over again.

And the

I mean, I didn't do no murder.

been acquit.ted of

for the same thing

only thing they did was used us for

a murder, and they

t.he only way they

a drug charge.

added a drug charge. And that, was

could bring up a murder, was to add

I mean, I've been sitting here

A11 this time, Irve been sitting at Red

saying? And we

getting charged

Prison. I mean,

supposed to been

had t.he two L op t.he two

case te11 t.he two witnesses

admitt,ed this on the stand.

I mean, l-ook at the

do ing t. ime .

Onion St,ate

lead investigators in

to lie and say us.

t hey

the

They

courtroom that I had to

was either get 1etha1

in prison, knowing they

to plead guilty. Mr. Boone

said,

Irve been put in prison that I ain't

1n.

And then about my guilty p1ea. I mean,

go in down

inj ection

there. I mean, it

with lifeor end up

thealready stacked deck against us.

it's not like I went, in there andI mean,

just said, we11, go ing

ffie, he

knew even if

Irm

came to me and told

fishy going on. He

innocent, t,hat they

therers somet.hing

t.hey knew that we was

try to railroad us
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anyway. So I had no choice.

p1 ead

and I

I had

Even though he's sitting here telling me to

guilty to this, I sti1l didn't want to do it,

sti11 keep my innocence today about it. I mean,

no choice.

I mean, a man t.hat's sitting

something like that wouldnrt even try

f ive years . He woul-d go ahead and t ry

years and try to come on home. I was

fight my case.

here guilty of

to take back no

to do his five

sti11 ready to

Yeah, it

t.he re and admi t and

won't nothing I could do but sit

end up with five years. I still

wrote him adidn't want to do five years. f even

letter to even take back that five years, to try to
get back the five years.

I mean, I had

everything, but by t,he

my habeas in, f had an

charge.

And then the

everybody

t,wo - and

gain. f

the same bullpen

AS we

a habeas writt.en up and

time it was time for me to put

indictment for a whole new

fact that al-1 these

came in here to Lestify was people that are

they had stuff to

of them was in

three-time losers. I mean,

mean, w€ had wit.nesses, some

toget.her.

left out of the courtroom, w€ would
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25 and sdy, well-, Moe Williams and

156

sit there and hear them teI1 the nexL man what to come

in here to say. So they were putt.ing their stories

together.

I mean, for me and they

eight- or ten-year period, all these

haII has been busted. I wasnrt never

Moe

said out of an

people in the

busted. f never

Williams and

down there that sol-d

had indictments. I

Tommy Cheeks, they

drugs. Everybody.

Irm sorry

mean, Officer

knew everybody

for what happened t.o

. It was other

their family

member, but it wasn't me people

Theyinvolved. Their names were ca11ed, too. grabbed

and IEric Garrett f or it . Shawn Wooden cal_Ied ffi€,

knew this man.

This man I knew, he had dreadl_ocks. He wore

his hair back in a ponytail- . He f it, the description.
There was also George Drew's brother that was picked

up, that had a short. haircut.

I mean, it wasn' t j ust me and Mr. Cl_aiborne

that was accused of this. And as far as the T-shirt,
I mean, that's already tells the fact right here.

Evette Newby, Moe williams sat there and tord her what

to say. I mean, they admitted this.

I mean,

here and just. lie

f know thaL they would jusL come in
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25 may leave the courtroom.

Tommy Cheeks told us to say this, and you know, they

came in and admitted all this

we was found not guilty of

you

what we were found

I mean,

Pu r suant

t.he j udgment of the

Jerome Richardson is

of the United States

imprisoned for a term

This sentence is

Lo t.he sentence he is now

1,5 7

f inished f or t.his. I can

it, and

understand

for the drug charge

guilty of.

we come back in here for the third

charge t.hat

end up with life

family are

to the Sentencing Reform Act., it is

Court that. the defendant Terence

hereby committed to the custody

Bureau of Prisons to be

of life.

I

we're stil1

giving

mean,

be ing

us time because t.hatrs

time for the same thing, for a murder

werve been acquitted of , and we stitl-

in prison. I mean, my family and his

paying for it.

THE COURT: Stand up, Mr. Richardson

to be served consecutively

serving in the Virginia

The defendant is remandedDepartment of

to the custody

Upon

Corrections.

of the United States Marshal

def endant shal-1 be placed,

release from impri sonment , t.he

if he is released that

is sufficient.. If you cannot control yourself, 1rou
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25 will be imposed. A special

If

imprisonment,

for a term of

from custody

in person to

which he is

device of that sort.

Considering all

defendant. is not capable

158

Lhe defendant is released from

he shall- be placed on supervised release

five years. Within 72 hours of release

of the Bureau of Prisons, he sha1l report

the Probation Office in the district to

released

If he is ever rel-eased and on supervised

release, he shal1 not commit, any federal, stat.e or

local crimes. He sha11 be prohibited from possessing

a f irearm or ot.her dangerous devj-ce. He sha11 not

i11ega11y possess a controlled substance.

He shal1 comply with the standard conditions

of supervised release recommended by the Sentencing

condition: HeCommission with t.he following special

shall provide the probation officer all financial

information.

He sha1l participate in a drug Lesting and

treat.ment program which may be residential and will-

include all testing and the cost to be paid by the

defendant as directed by the probation officer.

Three, he sha1l not use a pager or other

the financial factors, the

paying a fine, and none

assessment in the amount

of
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1-59

of $100 is imposed. A special assessment is due

during the period of incarceration.

Upon release from custody, if that ever

OCCUTS,

special

of any unpaid balance sha11 be apayment s

condition
Is there

needs to do in Mr.

of supervised release.

anyt,hing el-se the United St,ates

Richardson's case?

MR. NOVAK: I think I need to dismiss rhe

original indictment

appl i ed

apply to

THE COURT: The original-

MR . NOVAK : Actua11y, I think t.hat only

Mr. Claiborne. I'm sorry. fL did not

Mr. Richardson

to

THE COURT: A11 right. Mr. Richardson, 1rou

may be seated

Except as ruled on here, the presentence

as adopted and thereport is
addendum

accepted and filed

will be prepared reflecting the rulings of

the Court. and submitted along with the presentence

report .

That is the case for both Mr. Richardson and

for Mr. Claiborne.

Anything that you wish to say on behalf of
Mr. Claiborne, or anyt,hing that he wishes to say

before sentence is imposed?
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160

MR. EVERHART: Judge, just to

record, note our exceptions which werve

THE COURT: You don't have to

Your Honor? I just

not the

want,ed to sdy, I mean,

thing, I 'rTr

not fair,

only one t.hat agree that

preserve the

already made.

renew them.

You-aI1 have all your objections.

MR. EVERHART: Thank you.

THE COURT: Mr. Claiborne, do you have

anything to say before senLence j-s imposed?

DEFENDANT CLAIBORNE: How are you

Mr. Novak know whaL's go j_ng on. Mr. Talbert

know what's going oD, and I forgot his name. He know

what's going on.

Through the

williams never reached

the head investigators

arrested me. He never

whole course of this tria1, Moe

the stand, and he was one of

which it's not.

doing,

this whole

this is

He was one of t,he ones that,

I mean I didn't even see him

two times, and nobody never

nothing. Nobody never

Novak, he come to me with

I mean, he

me with deaIs.

this man.

in the courtroom but like

mentioned his name about

requested him

L ike

dea1s, asking

didn't ask me

And I ask him,

or nothing.

he said, Mr.

me to l- ie on

to 1ie, but he come to
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25 t.he drugs was in Ehe third

yourre facing life.

16A

knew somet,hing about that

something. I know Irm

sentence, and he come to me

years. Why wouldn't I take

murder,

sit.ting

telling

ir? why

me I can get

wouldn't I

Believe ffi€, if I

I woul-d have said

here facing a life

S CVEN

He's telling me he's not telling me what

Lo sdy, but he's showing me the facts. Hers saying,

this is t.he f act,s of the case right here. Irm not

going Lo te11 you what to sdy, but you can do it,.

It, I s up to you.

If you donrt agree with it, I,m going to

back door you on the drugs anyway, and t.hat's coming

out of his mouth. Itrs not fair. I'm belng

railroaded, and he knows what he did.

Mr. Novak, h€ sit t.here, and he told the

witnesses you said at the beginning of the trial

that you want.ed the wit,nesses to be separated, if I

reca1l thaL correctly. You said that you wanted the

in the back. And

first, bul-1p€D, and

take it.?

we was in the I think it

all the guys who Eestified

bul lpen .

w j-tnesses to be separated.

But t,hey put me and Mr. Richardson

same not the same bullp€tr, but it's three

in the

bul lpens

was the

about
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And that man actually sit there and heard

them guys saying, we need to go in t.here and say what

Mr. Novak wanted us to say. Y'aII need to do that.

This is our third time.

He l- ike I mean, I don I t know who said i t ,

but they used words like, we need to say what hets

going to say; man, I donrt care; I just going Lo do

it; I ain't going to jail for nobody for a long time.

And they was being coerced. They had a 1ot

to gain, and I donrt

mean, ds far as the

think that was right at all. I

drug charges, Irm 15 years o1d

me that I knowback in L991-, and you want to teII

something about. some drugs.

And Irm just saying, for example, if I did

know something about some drugs at the age of 15,

Mr. Williams didn't even he didn't even know how

old I was at the time. He didnrt even know where I

was l iving at the t. ime .

But all- he know is he was giving me drugs,

and he was a cooperating witness. I mean, it,'s just

not fair. I mean and I'm I mean, I'm sorry for

whatever happened, to

Mr. Gibson.

And I want

for that. or whatever

what may have happened to

y'a11 to know

might happen,

that. I apologize

but I think they
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need t,o do their j ob and f ind the real kill-er because

he could be stilI out there.

Mr. Leonard Newby name was ca11ed. Lewis

Langf o rd

feel like

out there

investigate. I mean, it ain't

Itts noL right.

My next question is

or something. It ' s not right.

THE COURT: Pursuant

name was caLled. If you feel if y'aI1

y'a1I had the right guys, why would

and get blood samples from the other

you go

when we were already incarcerated? Evidently

doubt .

It ainrt right. I think y'a11 need to sti1l

guys

you had

right, Your Honor.

the step towards appeal

Thatrs about it.

to the

Reform Act of L984, it's the judgment

Sent.encing

of the Court

that. the defendant Ferrone

committed to the custody of

of Prisons to be imprisoned

The defendant is

Claiborne is hereby

States Bureauthe United

for a term of 1ife.

remanded to the custody of

If ever released from

sha11 be placed on

the United St.ates

imprisonment, the

supervised release

Mars ha1

de f endant

Within 72 hours

of t.he Bureau of Prisons,

in person to the Probation

of five years.

release from the custody

defendant shall- report

for a term

of

r.he
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25 directed by the probation

use

which he is released.

If ever released while on supervised

release, the defendant shall not commit any federal,

state or local crimes.

Please remai-n seated in the court,room.

Pl-ease remain seated in the courtroom, urlless the

please, unless t.he marshal excuses you.

While on supervised release, the defendant

sha1l not commit any federal, st.ate or l-oca1 crimes.

He shaI1 be prohibited from possessing a firearm or

other dangerous device. He sha11 not i11ega11y

possess a controlled substance.

1-6 4

standard conditionsHe

of supervised

Commission.

special conditions as

of credit or charges

officer.probat ion

He

requested by

participate

officer for

residential

of drugs or

defendant, as

shal-1 comply wit,h the

release recommended

He shal1 comply

well:

without

the Sentencing

following

incur no lines

wi th

by

the

He shalI

the approval of the

sha1l provide financial information as

the probation officer. He shaI1

in a program approved by the probation

substance abuse, which may include

treatments or testing to determine the

alcohol with the cost to be paid by the

officer.
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25 DEFENDANT CLAIBORNE: When can I I mean,

Considering aI1 the financial factors, no

f ine will be imposed because Lhe defendant is not

capable of paying one.

He shal1 pay a special assessment in the

amount of $1-00 which is due and payable immediat.ely.

It's due and payable during the period of

incarceration, and if ever released from custody,

payment of any unpaid balance sha1l become a special

condition of supervised release.

You may return to your seat.

Mr. Claiborne and Mr. Richardson, 90 ahead

to your seat.

PIease stand up now, Mr. Claiborne and

Mr. Richardson. I like to be able to see them.

I tel1 you now that you have a right of

appeal. In order to exercise that right, you must

file a written notice of appeal with the Cl-erk of the

Court., and that. must be done within ten days of the

date of t,he j udgment of

If thatrs not

and in that p1ace,

may exist is lost

165

the Court,.

done in that wdy, in that, time

whatever right of appeal thatt hen

forever.

Do you understand what I said,

Mr. Claiborne?
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25 clear in that respect, and it has been proved

can I do that today? I mean, ds soon as possi-bIe .

THE COURT: I'11 attend to that . The first

question is, did you understand what I said?

DEFENDANT CLAIBORNE: Yes, sir.

THE COURT: Mr. Richardson, do you

understand what I said?

DEFENDANT RICHARDSON: Yeah.

THE COURT: Now, I know that all four

court appointed, and the

in this matter. You're

Mr. Claiborne

appeal if one is to be filed, and

your clients respecting when and

not know whether

1-6 6

Court appreciates

obligated to file

you can

how that

counsel are

your service

a notice of

consult wit,h

heard what you have had

is to be done.

I frankly do

counsel is permitted on appeal, but if

st,ay in the mat.ter on appeal, I'm

Circuit will be glad to have your

matter -

sure

two or one

you wish Lo

the Fourth

service in the

Richardson, I have

long over this case.

participated in the

I have studied hard

every conf idence t.hat

murder of Officer Gibson and

quit,e

by clear

and Mr.

to say.

I haveand

you

that you did so with malice aforethought..

And the fact, is t,hat the record is
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IANE J FRON, -ll-J.m)oattn t
D/

and convincing

prison you can

lives.

And

rehabil it.ation

original indictment against Mr.

THE COURT: A11 right.

indictment. against.

We are in

foregoing transcript

proceedj-ngs t,aken and

my ability.

1- 67

evidence. I hope that while yourre in

do something to rehabilitate your

the Court wj-shes you well in the

of your l-ife and in the service of your

sentence. The rehabilitation of life was not an

opt.ion open to Of f icer Gibson.

MR. NOVAK: I just need to dismiss the

Mr. Claiborne is dismissed.

adj ournment .

(The proceedings in thi s mat t,er concluded at

5:00 p.m.)

T, Diane J. Daffron, certify that the

Claiborne -

The original

is a correct record of the

transcribed by me to the best of
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